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MPOBJEMA KJIACU®IKALII HEAOTOBIPHUX 30B50B’ SI3AHb

IMutanHs npo knacuikalilo HeAOroBipHUX 3000B’d3aHb (PAKTUUHO HE MifHIMa-
€TbCS y IOPUIMYHIN JiTepaTypi, Ha BiAMiHy Bia muTaHHs kiaacudikaiii JOroBipHUX
3000B’s13aHb. 3 yacy pociimkeHb B. A. Hocoa, A. M. Muxaiinnua 10CHiAXKyOTbCS B
OCHOBHOMY OKpeMi BUJM HEJOTOBIpHUX 3000B’sI3aHb UM KJIACU(iKYIOThCs NENiKTHI 30-
00B’A3aHHs Ha MiATPYMH.

B ocHOBI 3aranbHONpUAHATOT cucTeMaTu3allii 3000B’s3aHb, sfKa 3aKpinjeHa B [H-
CTUTYLIsIX ["ast, NexuTh po3moain OibImocTi 3000B°s13aHb 3a MiAcTaBaMW BUHUKHEHHS
Ha JBi BEJMKIi IpyIuU: JOTOBIipHIi, 1[0 BUHUKAIOTh HA MiJCTaBi YKIaJAEHOIO IOrOBOPY, Ta
HEJOroBipHi, 1[0 BUHUKAIOTh Ha MiJCTaBi iHIIMX rOpUAMYHUX ¢akTiB. Takuit po3noain
3000B’s13aHb BOXUIMBH i 3apa3, OCKiJIbKM 3HAYHO PO3Pi3HSIETHCS 3aKOHOJAaBYA perame-
HTallis OUX 3000B’s13aHb, HAMPUKJIIAJ, TIPH BUPIIICHHI MUTaHb MPO XapakTep 30UTKiB,
1110 BiJJIIKOIOBYIOTHCSI, PO 3HAYEHHSI BUHU MOTEPMisoro, npo (opMu BUHU MPABONOPY-
[IHUKA TOLIO.

VY nopiBHsHHI 3 LIK YPCP 1964 poky y LIK Ykpainu 30epexxeHo 3arajibHUii Miaxin
10 (opMyBaHHs PO3[iiy, MPUCBIYEHOro 30008’ sI3aHHIM, X04a 1X Mepenik 3HaYHO Po3-
mupero. BinminnicTio LIK Ykpainu Big LIK YPCP 1963 poky €, 30kpema, 4iTKuid oL
BCiX 3000B’s13aHb Ha JIBa BUIM: JOTOBipHi Ta HEOTOBIpHi 3000B’13aHHs, 1110, HATICBHE, €
pelerniiero moaiay 30008’ s13aHb 3 JaBHLOPUMCHKOTO MpaBa.

VY llusinsHoMy Kozaekci Pocilicekoi ®enepallii, HaBOPOTH, YiTKOrO MOIINY 30-
OOB’s3aHb Ha BMJIM HeMa, a BUEHi MOMINSAIOTH iX Ha NOTOBipHI 3000B’s3aHHS; 30-
O0B’3aHHS, 0 BHHUKAIOTh 3 OMHOCTOPOHHIX Ailf; HeZOToBipHi (mpaBooxopoHHi) [1].
ToGTo y chepy HenoroBipHUx 3000B’si3aHb BXOAATH JIMIIE ACTIKTHI Ta KOHAMKIiHI
(3 HeoOrpyHTOBaHHOTO 30araueHHs) 3000B’si3aHHs. HegockoHanicTh Takoro miaxoay
NOJISIFa€ Y TOMY, 1110, HapUKJaj, KOHAUKLiHI 3000B’s13aHHS T€K BUHUKAIOTH 3 OJI-
HOCTOPOHHIX Aii, ajie 3a yka3aHow Kjacudikaliero He miAnagaroTh y 3000B’I3aHHA 3
OJTHOCTOPOHHIX Aiil. To6TO BoueBUAb BiZI0OyBa€eThCs 3MillleHHs KiacudikaliitHux Kkpu-
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TepiiB, a TEPMiH «IIPABOOXOPOHHI 3000B’A3aHHS» HE € TOTOXKHIM /10 TEPMiHY «He10ro-
BipHi 3000B’A3aHH».

VY posyminHi »x LIK Ykpainu HeoroBipHi 30608’ 43aHHs Lie 30008’ s13aHHs, 10 BU-
HUKAIOTh HE 3 JIOTOBOPY, a 3 IHIINX FOPUINIHUX (HAKTiB, y TOMY YHCH 1 3 OTHOCTOPOH-
HiX niid.

Mix ZOTOBIpHIMH i HEIOTOBIPHUMH 3000B’I3aHHIMH iCHYFOTh BIIMIHHOCTI, SIKi BU-
3HAYalOTh 1X Miclle B CUCTeMi 3000B’s13a1bHOTO MpaBa.

JloroipHi 3000B’s13aHHS] BUHUKAIOTh HA MiJICTABI YIOAW Mixk CyD’€KTamH JOroBO-
PY, 3aBKJU € Pe3yJbTaToM NpaBOMipHUX liii. HenorosipHi 30008’ 13aHHS BUHUKAIOTh 32
BiJICYTHOCTI TOTOA’KEHOT BOJTi HOTO YUACHHUKIB 1 HE 3aBX/H € pe3yJbTaTOM MPaBOMipHUX
Aiii. BuzHayaibHUM (PaKTOPOM Y HEZIOTOBipHUX 3000B’A3aHHAX € caMe BiJICYTHIiCTb MO-
TOKEeHOT BOJTi cy0’€eKTiB. 3MicT 1 XapakTep MpaBOMOUHOCTEl cy0’ekTiB 30008’ sI3aHHS,
a TakoK 00CAr LIMX MPABOMOYHOCTEH BU3HAYAETLCS 3aKOHOM UM BOJeto cy0’ekrty, Oe3
3TOJIM iHIIOTO CyO’ €KTY 3000B’I3aHHSI.

HenorogipHi 3000B’s13aHHs1, K i 3000B’s3aHHs B3araji, TeX He OJIHAKOBi 3a CBOIM
XapakTepoM Ta 3MiCTOM, TOMY BHKIJIMKAE MMUTAHHS IMOA0 Kiacudikallii Mux BiAHOCHH.
Cepen HenoropipHux 30008’s13aHb y 1LIK VkpaiHn onuHWIKUCS BiIHOCHO Pi3Hi 3a CBOEKD
CYTTHO 3000B’S3aHHS.

[ligpyuHuky, 1o Oyau BuaaHi nicas npuiinstts LK Ykpainu uactilie yHUKalOTh He
TiJIbKU MTUTaHHA Kiacudikamil HeIoroBipHNUX 3000B’A3aHb, a B3arajli He JaloTh 3arajib-
HUX TMOJIOKEHb HEAOTOBIPHUX 3000B’s13aHL Nepel BUKIAASHHIM X OKPEMUX BUIB.

B ocHOBHOMY BUCHUMHY JOCTIKYBATHCh OKPEMi BUIW HEMOTOBIPHUX 3000B’13aHb,
0COOJIMBY K TXHIO yBary NpuUBEpHYJIU came JISNiKTHi Ta KOHAUKLiKHI 3000B’s3aHHS.
JlificHo, 3Ha4Ha YacTHHA HEJIOTOBIPHUX 3000B’13aHb — I1¢ 3000B’A3aHHS KOMIMEHCca-
WiliHi, QyHKUiOHATbHE MPU3HAYEHHS SKUX IOJIAra€e y BiAHOBIEHHI MaliHOBOT chepu
MOTEPIIIIOro.

Take cTaHOBMILE 3yMOBUJIO CUTYAallil0, KOJU HEJOTOBipHi 3000B’A3aHHS MPaKTUUHO
OTOTOKHIOKOTBCS 13 3000B’SI3aHHSIMU Y 3B’SI3Ky 3 3aMOJiTHHAM IIKOAW. Jleski aBTopn
caM TepMiH «HeJOroBipHi 3000B’I3aHH» 3aCTOCOBYIOTb MOPSI i3 TEPMIHOM «JIeNiKTHi
30008’ s13aHHY [2]. Ane migposain 2 kauru S 1K Yipainu Jlae mijicTaBu CTBepIXKyBaTH,
1O Ha BiAMiHY BiJ paHille YMHHOIO 3aKOHOJABCTBA, HEJOrOBipHiI 3000B’A3aHHS 3HA-
YHO MOIOMPEHO, a BXKE iICHYIOUI — BJOCKOHANICHO. Y 3B’A3KYy 3 UM BHHUKAE MoTpeda
IPYHTOBHOIO TE€OPETUUHOTO AOC/iIKEHHS HeJIOroBipHUX 30008’ s13aHb B3aralli Ta IXHbOT
KJTacHikaii.

B pesynbrari Toro, 110 HeA0roBipHi 3000B’43aHHs caMi o cobi € 10CTaTHBO HEOJHO-
PiIHVMH, 32 MiICTABAMH BUHUKHCHHS X MOJKHA MOAITUTH HA PETYJISTHBHI TA OXOPOHHI.
KnacudikalliiHUM KpUTEPIEM Y 1LIbOMY BHIAJIKy BUCTYIAOTh [iJCTaBU BUHUKHEHHS 30-
OG0B’ q3aHHS.

BinMiHHICTb perynsTuBHUX 3000B’s3aHb MOJSTA€ B TOMY, L0 BOHM BHHHUKAIOTH 3
MPaBOMipHUX Aill, HANMpHKIaA, MpaBounHiB. OXOPOHHI 3000B’SI3aHHS €, K MpPaBUIIO,
Pe3yabTaTOM LMBIIBHUX MPABOMOPYLIEHbB, WO MOXKYTh BUUHATUCS SIK Y paMKax JOrOBi-
PHUX BiZTHOCWH (HAMPWKIIAJ, TPOTUIPABHA MOBEiHKA KOHTPAreHTIB Y JOTOBOPi MOXKe
3YMOBUTHU BUHUKHEHHs KOHAULiHHUX 3000B’s13aHb), TaK i 103a IX MexkaMu (Tak BUHUKAE
abcomMoTHA OINBIIICTE HETOTOBIPHUX 30008’ SI3aHBb).
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B ocHOBi 1boro nofiiy Jiexarb TakoX MPaBOBi HOPMHU, IO PEryIOIOTh CyCMiJibHI
BiTHOCHHU. HopMH, 1110 MTOPOKYIOTH PETYIITHBHI HEJOTOBipHi 30008’ 13aHHSI, MAtOTh
cBoto cneuudiky, a came: «Lli HOpMU PeryiOTb «HOPMaJbHI» CyCHijibHI BiAHOCH-
HY, YCTAHOBITIOIOTH «HOPMaNTBHI» TPaBOBiTHOCHHN 3000B’A3aTBHOTO THITY, OCKITEKH
OJ14H i3 cy0’€KTiB LbOTO MPABOBiAHOLICHHS 30008’ 43aHUi 3p0OUTH NeBHi Ail, a iHIIKi
BMpaBi BUMarary 3fiicHeHHd nux Aii» [3]. HegorosipHi perynsaTuBHi 30008’ s13aHHS
Xoua i BUHMKAIOTh 3a BiJICYyTHOCTI MOTrO/IXKeHOT BOJli oro cy0’e€KTiB, OCTaHHI MoB’s3a-
Hi Mik cOOOI0 B3a€EMHUMU TIpaBaMu Ta 00OB’sI3kaMu 3000B’sI3aJIbHOTO Xapaktepy [4].
BukoHaHHs nux 30008’ si3aHb 3a6e3Meuy€eTbes BiANOBIIHUMHU CaHKLisIMU — HeCITpus-
TITMBUMU JUTS Cy0’€KTa TIPAaBOBIMH HACITiIKAMH, Tlepei0adeHNMH 3aKOHOM Ha BATIAI0K
nopyiueHuss [5].

3 anamizy ct. 11 LIK YkpaiHn MoxxHa 3poOWTH BUCHOBOK MPO T¢, IO PEryJSITHBHI
HENOTOBipHi 3000B’13aHHS MOKYTh BUHUKATH 3 OJJHOCTOPOHHIX MPaBOYMHIB, aKTiB, Op-
TaHiB AepkaBHOT BIAAM 200 MiCLEBUX OPraHiB, ACSKNX HOPUAWYHHX BUNHKIB, pilllcHb
CyLy, NOAii.

CToCcOBHO 3000B’s13aHb, O perymotoTeed y LUK Ykpainn, a X micTs BUAIB, TO
JI0 peryjasiTABHUX MOXKHA 3apaxoByBaTu 3000B’s3aHHs y 3B’ 43Ky 3 My6JiuHow0 006i-
ITHKOIO BHHATOPOJIA, 3000B’13aHHS, sIKi BHHUKAFOTh 3 (aKkTy pATYBaHHS 37I0pOB’S
Ta )KUTTA PpizuuHOT 0cobu, MaiiHa ¢izuuHoi abo puaAuYHOl 0cOOU Ta BUMHEHHS Jiid
y MaifHOBHUX iHTepecax iHmoi ocobu Oe3 ii gopydeHHd. OO’ €AHYIOUNM KpHTEpieM
IS LMX BUiB 3000B’s3aHb € MPaBOMIipHiCThb Jil, 110 BeAYTh A0 BUHHUKHEHHS 30-
OOB’g3aHHS.

VY pamkax peryisTHBHUX HEJOTOBipHUX 3000B’s3aHb MOYKHA BiJOKPEMUTH 30-
OOB’si3aHHS 3 OJAHOCTOPOHHIX TMPABOUYMHIB Ta iHIIWX OMHOCTOPOHHIX Hiff. Tak, 30-
O0B’si3aHHS Yy 3B 53Ky 3 MyOJ1iYHOI 00iLSHKO BUHArOPOAU Ta BAMHEHHS Aill y MaliHO-
BHX iHTepecax iHmoi ocodu 0e3 i JopydeHHs BAHUKAIOTh 3 OMHOCTOPOHHIX MPaBOYWHIB,
a3000B’s13aHHS, SIKi BUHUKAIOTh 3 (DaKTy PATYBAHHS 310POB’ S Ta ®KUTTA (Pi3nuHOT 0cobu,
MaifHa ¢i3nuHOT a00 FOPUANIHOT 0COON — 3 FOPHANYHHUX BUHMHKIB.

Hagnaku, oxopoHHi 3000B’s13aHHsI BUHUKAIOTh, SIK MPABUJIO, 3 HENPABOMIPHUX Aiid
(TMpaBOMOpYIICHB, ACTIKTIB). ¥ paMKax MpaBOOXOPOHHHX 3000B’s13aHb MOKHA BUITUTH
TPU TUIIUM — 3000B’I3aHHSI, 1110 BUHUKAIOTb BHACIIIOK 3aMolisiHHS 1IKOAU, 30008’ s13aH-
Hs i3 HaOyTTs, 30epeskeHHs MaifHa 6e3 J0CTaTHROI MPABOBOT MiZICTABH Ta 3000B’I3aHHS
y 3B’SI3KY 31 CTBOPEHHSM 3arpo3u KUTTHO, 310POB’10, MaliHy (izuuHoi ocobu abo mMaiiHy
FOPUANYHOT 0COOH.

Knacudikanito HenoropipHux 30008’ 3aHb MOYKHA 3AiMCHUTY 3 IHLIMM KPUTEPIEM,
HanpuKIaj, y 3aJe>KHOCTI BiJl TOTO, YH € 3MiCTOM 3000B’SI3aHHS BiJIIIKOLy BaHHS IIIKOAU
(OKpiM, y IesKkUX BUMAJKaX, iHILIMX 000B’3KiB).

3a MM KpuTepieM MOKHA YMOBHO BHOKPEMHWTH JIBi TPYTTH 30008’ I3aHb:

a) 3000B’s13aHHs1, 3MiCTOM SIKUX € O0OB’ 30K BiAILLIKOAYBaHHS 1IKOW: BAMHEHHS Ail y
MaifHOBHX iHTepecax iHIIoi ocoou 6e3 ii JopyueHHs, 110 perymotoTbes . 79 1K Ykpa-
{HU (ane B LbOMY BUMAJKy MOBa {ijie PO BiLIKOAYBaHHS BUTPAT); PATYBaHHS 310POB’ S
Ta KUTTA Pi3ndHOT 0co0H, MaliHa ¢iznuHoiT abo ropuanuHoT ocodn (r1. 80 LIK Ykpainn);
CTBOPEHHS 3arpo3u >KUTTHO, 3710POB’10, MaliHy (izuuHoi abo MaliHy IOpUAUYHOT 0coOu
(tn. 81 LIK Ykpainn); 3000B’3aHHS BiALIKOLYBaHHS HIKOJM 3 Pi3HUX MijcTaB, nepeada-



AKTYyanbHi npobaemu aepxasu i npasa 7

geHnx m1. 82 LIK Ykpainu; HaOyTTs, 30epekeHHs MaiiHa 6e3 JOCTaTHBOI MPaBOBOI Mif-
craBu (1. 83 LIK Ykpainn);

0) 3000B’s13aHHS, SIKi HE MAOTh TAKOro 3MiCTy: MyOniyHa o0ilsgHKa BUHaropoau (Ti.
78 LIK Ykpaium).

OctaHHi 3000B’s13aHHS y’Ke CXOXKi Ha KBa3il0roBOPH 3 pUMCBKOIO MpaBa, TOMY L10
3a CBOTM XapaKTepoM Ta 3MiCTOM MaroTh 0araro ChijibHOTO 3 AOrOBipHUMU 3000B’s3aH-
HaMH. Lle cTocyeThes i mopsiiKy X BUKOHAHHS, IpunuHeHHs. KpiM Toro, yMoBoo pi3HO-
BUY nyOsiuHOT OOiLsIHKM BUHArOpOJ — KOHKYpPCY, MOxke OyTH yKJIaJleHHs JOroBOpY
3 MepeMOoXKiIeM KOHKypcy. J[s iHIIuX HeaoroBipHUX 3000B’43aHb BAKKO HABECTH MPH-
KJ1aJl, KoK Oy/ie YKJIaJeHO JOTOBip MiX CTOPOHAMH 3000B’si3aHHS.
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B. O. I'onuapenxo

JIETATH Y PUMCBKOMY IIPUBATHOMY IIPABI
TA CYYACHOMY 3AKOHOJABCTBI YKPATHA

3anoBianbHUM BiIKa30M a0o JIeraToM € MoKJIaAeHHs 3aroBiiaueM Ha OJJHOIO UM Jie-
KUJIBKOX CBOTX CMaJKOEMLIIB 3a 3aMOBiTOM 000B’5I3Ky BUKOHATH 3a PaxyHOK CMaJKOBOIO
MaitHa aii MaifHOBOTO XapakTepy Ha KOPUCTb OHI€T UM IEKiTbKOX 0Ci0 (BigKa3zoomepxkKy-
BauiB abo Jierarapien).

YuHHE IMBiJIbHE 3aKOHONABCTBO YKPAiHU HE MiCTUTh MOHSATTS «JIeraTy, SKe BUKOPH-
CTOBYETbCSI JIMLIIE Yy HAYKOBiii JiTeparypi Ta Ha MPaKTHLL.

Jleraru Oynu Bimomi Bxe 3akoHam XII Tabmuub: «uti legassit super pecunia tutelave
suae rei, ita jus estoy. Jlerarom BU3HaBanOCs pO3NOPSAKEHHS PO BUAAUY CMAAKOEMLIEM
3a 3aMoBiTOM BiIOMOi CyMH 4M peueil ocodam, BU3HAYEHUM Y 3aroBiTi, a00 Mpo BUKO-
HaHHs MEeBHUX /il Ha KOPHUCTH TpeTix ocid. Y uuBinbHOMy npasi CtaponaBHbOro Pumy
JleraTd MOIVIM BCTAHOBIOBATUCS JIMILIE Y 3aMOBiTi Ta MOKJIAJANUCS Ha 3a3HAYEHOro Y
HBbOMY CTIIKOEMILL. Ha criakoemiiB 3a 3akoHOM Jierar He nommproBascs. J{o nerarapis
nepexoiuv JIMLLIE NpaBa LI0J0 CaAKOBOro MaliHa Ta He MokKJiajanucst 000B’sI3KU (CUH-





