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0. B. I]epkosna

PO BU3HAUYEHHSI OHSITh «BUKJIIOYEHHS
IOPUJINYHOI BIINOBIJAJIBHOCTI» TA «3BLJILHEHHS
BIJ FOPUIAYHOI BIIITOBIJIAJTBHOCTI»

[Tpu BU3HAUEHHI HACJi/AKIB MPOTUIPABHUX Jili BaXKJIMBE 3HAUCHHSI Ma€ BCTAHOBJIECH-

HSI HASBHOCTI CKJIaJly MPaBOMOPYILIEHHS SIK MiJICTaBM HACTAHHS IOPUAMYHOI BiAMOBina-
JIbHOCTI.

Pa3om i3 THM, 3a meBHUX 00CTAaBWH, HAaBiTh 32 HASBHOCTI 30BHILIHIX O3HaK Mpa-

BOMOPYUICHHS, IOPUIMYHA BilMOBiJANbHICTh MOXKE HE HACTaBaTH, BHACIIJOK TOTO,
110 BOHA BUKJIIOUAETHCS B3araii, abo BHACHiIOK TOTO, L0 MOPYLIHUK 3BUIbHAETHCS
BiJ HeT.
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BHacniiok 1poro BU3HAUEHHsI iCHYBaHHS MiJCTaB ISl 3aCTOCYBAaHHS FOPUIMUHOL
BiZINOBiNaNbHOCTI, BUKIIOYEHHS ii 200 3BiJIbHEHHS Bij HEl Ma€ BaXKJIMBE 3HAUEHHS.

Cnin 3a3Ha4MTH, IO JEsIKi aCTIeKTH MPoOIeMU BUKITFOUEHHS FOPUIUYHOT BiAMoBia-
JbHOCTI a0 3BiJIbHEHHs Bijl Hel Bxke OyiM NpeaAMeTOM HayKOBHUX JOCHifkeHb [3; 1; 6,
C. 188-194].

Pazom i3 TiM, mpeamMeToM 0CIiPKeHb, TOJIOBHUM YWHOM, OYyJH MiJcTaBy 3BijIbHEH-
HSI BiJl OKpeMHUX BUJIB IOPUIUYHOT BiJINOBIAILHOCTI, 1[0 HE Ja€ MOXJIMBOCTi CKJIaCTH
MOBHOTO YSIBJICHHS MPO CTaH peveid y 1iii ramysi.

ToMy aHai3 MoB’s13aHOT 3 UM MPOOJEMATUKH 31A€ThCS OLITBLHUM i CBOEYACHUM.

[lepenycim, ciia 3a3HaYUTH BiAICYTHICTb €IHOCTI MOMISAIB CTOCOBHO TOTO, UM Ma€
MIOHSATTS «BUKJIFOUEHHSI FOPUANYHOI BiJIMOBINAILHOCTI» aHaJIi3yBaTHCs OKpPEeMo, K ca-
MOCTi{HUI1 ()eHOMEH, UM BOHO € TiCHO MOB’SA3aHUM i3 CYMiXKHUMM KaTeropisiMu «3Bijb-
HEHHS BiJl FOPUIMYHOI BiAMOBIAILHOCTI» Ta «OOMEXKEHHS FOPUINYHOI BiJNOBiHaNbHO-
CTi».

Tak, B. . [oiiMaH, po3risiiaoun pi3HOMaHITHI acMeKTH PUANYHOI BiATIOBigaTb-
HOCTi OOMEXYEThCs aHaJli30M JiMlle MiACTaB «3BibHEHHs» BiJl BiIMOBiAAILHOCTI, Xa-
paKkTepu3yIouH iX ik 00CTaBUHM, 110 Y BiATMOBIAHOCTI 3 BKa3iBKaMu HOPUINYHIX HOPM
BUCTYTAIOTh MPH BUIAHHI MPABO3aCTOCOBHOIO aKTy Y SKOCTI (PaKTUYHMX TTiACTaB AJIS
MOBHOTO 200 YaCTKOBOTO 3BiIbHEHHS BiJ HECHPHUATIMBUX HACIiAKIB 3a MPaBOMopy-
IIEHHS.

Taka mo3utisi OOTPYHTOBY€THCS THUM, 110, YMHHE 3aKOHOAABCTBO BUIIJISIE IBi TPYIH
Takux obctaBuH. Jlo mepiuoi rpynu HajexxaTb 0OCTaBUHHU, KOTPi 3a CBOTMM 30BHilll-
HiMHM O3HAaKaMH MiANajaloTh M Kiacudikalilo TakuX, MO MOPYIIYIOTb MPaBoO, OA-
HaK BHACJiZIOK TXHBOT CyCMiIbHOI KOPUCHOCTI BOHW TaKUMH 3aKOHOM HE BH3HAIOTHCS.
Lle — nHeoOximHa 000poHa; KpaiiHs HEOOXiAHICTh; 3aBOaHHS MIKOAM MPU 3aTPUMaHHI
oco0u, sika BUMHUJIA 3JI04MH; OOTPYHTOBAHUM PU3MK, MOB’SI3aHUM 3 JOCSATHEHHSAM CYy-
CIiJIBHO KOPUCHOI METH; BUMHEHHsI 3JI0YMHY BHACHiZOK (pi3muHOro abo MmcuxiyHOTrO
npUMYCYy.

o npyroi rpymnu, sk BiH BBaXae, MOXKYTh OyTH BigHeceHi 0OCTaBMHH, KOTpi, Xoua
i BU3HAIOTHCS 3aKOHOM TPOTHIPABHUMM, ajle BHACHIZIOK YMOB iXHLOIO BUMHEHHS, OCO-
Ou mpaBomopylIHuKa a0 BHACKTIIOK iHIIMX MPUYMH BUKIIOYAIOTH 3aCTOCYBaHHS Mip
FOPUANYHOT BiAMOBiAANbHOCTI. Lle — HasBHiCTb akTy aMHicTii abo moMuyBaHHs; 3MiHa
00CTaHOBKH, BHACIIIOK 9OT0 0co0a Ha MOMEHT PO3IIIsiAYy CIIpaBH y Cyai epectana 6yTn
CYCTiJIbHO HeOe3MeUHO0; IepelaHHs 0COOM Ha MOPYKH; MepelaHHs CIIpaBU y TOBAPHCH-
Kuii Cyq; 3aCTOCYBaHHs Mip TPOMAJChKOTO BIUIMBY; 3aKiHUE€HHS CTPOKIB JABHOCTI MPH-
TATHEHHs 10 BiANOBiAanbHOCTI Ta iH. [5, C. 299].

3 mpuBony Takoi kiacudikamii ciif 3a3HAYNTH, 10 HETOYHUM 3IAETHCS BiHECEH-
HSl 10 «OOCTaBMH, sIki y BiJIMOBIJHOCTi 3 BKa3iBKaMM HOPUIMUHUX HOPM BHUCTYMAKOTh
NpY BUJAHHI MPABO3aCTOCOBHOTO AKTY Y SKOCTi (paKTMYHMX MiACTaB AJSI MOBHOTO abo
YaCTKOBOTO 3BiJIbHEHHS Bil HECTIPUATIMBHUX HACIIAKIB 32 MPaBOMOPYIISHHS» TakuX (e-
HOMEHIB sIK HEoOXiZHa 00OpOHa; KpaifHs HeOoOXiqHiCTh; 3aBNAHHS LIKOAW TPH 3aTpH-
MaHHi 0cO0M, sSika BUMHUJIA 3JI0YMH; OOTPYHTOBAHUIA PU3KK, OB’ A3aHUMN 3 1OCATHEHHSIM
CYCIILJTbHO KOPUCHOI METH; BUMHEHHSI 3JI0YMHY BHACHiNOK (pizudHOro abo mcuxiuHoro

pUMYCY.
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Amxe i B. 1. [oliMan xapakTepusye 110 TpyIny 00CTaBUH, «Ti HisSHHS, KOTpi 3a CBO-
MM 30BHILLIHIMK O3HaKamMH MignafaroTh MiJ kiacudikalilo Takux, U0 MOPYLIYIOTb
NpaBo, OJHAK BHACJIIOK IXHBOT CyCMibHOT KOPUCHOCTi BOHM TaKUMH 3aKOHOM HE BU-
3HAIOTHCSY.

OTKe B HUKAE MUTAHHS: IO CaMe Y TaKUX BUTAIKaX CIYTY€ MiICTaBOIO «3BilIbHEH-
HSI BiJl BiIOBiAaIBHOCTI)» — BUJIAHHS TPABO3aCTOCOBHOTO aKTy UM HEBU3HAHHS MEBHUX
00CTaBHH MPABOMIOPYILECHHSIM.

OueBUAHO, BUJAHHS MPABO3aCTOCOBHOTO aKTy € caMe MiJCTaBOO «3BiIbHEHHS Bil
BiZIMOBIAAILHOCTIY», TOJ SIK MPABOBE 3HAUCHHsI HEBU3HAHHS 3aKOHOM TIEBHOT TIOBEAIHKH
«HE MPaBOMOPYIISHHIMY 3aJTUIIAETLCS He IO KiHIIS 3’ ICOBAaHUM.

TakuM YMHOM HaBeJieHa MPOTO3HUIIisS BUIVISIIAE HEMOCIIiJOBHOIO i BHYTPIlIHBO CYTIe-
PEUTHBOIO.

[HIIIi HAayKOBIIi BeyTh MOBY HE MPO «3BiJIbHEHHSI», a JIUIIIE PO «BUKITIOUESHHS FOPU-
JUYHOI BiANOBiAaJILHOCTI.

Hanpuknan, A. b. Benrepos 3apaxoBye 10 4nciia 00CTaBHH, 110 BUKITIOYAIOTh IOPUIH-
YHY BiAMOBIJANIbHICTh, BiICYTHICTb UM Ae(PEKTHICTh CKJIaAy MPaBONOpPYLLUEHHS, 30KpeMa,
HasBHICTh Ka3ycCy (BHUIAIKY), KU TPOSBIAETHCS TaM, JIe BiACYTHIH MPUUNHO-HACITIIKO-
BUi1 3B°130K Mix Ji€to (0e3MisNIbHICTIO) Ta pe3y/bTaToM; BiJICYTHICTb Cy0’€KTY MpaBoIo-
PYLICHHS; BiICYTHICTb CY0’ €KTMBHOI CTOPOHH TPABOMOPYILIEHHS, a TAKOXK TaKi coLialibHi
SBULIA, K HenepeOOpHY CUITY, HE0OXiIHYy 0OOPOHY Ta KpaiiHIO HEOOXiIHiCTh.

[Tpu uboMy BiH BU3Ha4Ya€e HemepeOOpHY CUITY sIK OOCTaBMHM, KOTPi HE 3ajieKaTh Bij
BOJIi Ta OaxkaHHs cy0’ ekTa npasa, MOJ0NATH 5Ki OCTaHHil He B 3M03i, i BOHU 00’ €KTUBHO
CTaOTh Ha IUTIXY BUKOHAHHS HUM 3000B’s13aHb, BEyTh H10TO 10 MIPABOMOPYLISHHS (CTH-
xiiiHe 1xo Towo). YcyBae 1ei GpakTop opUAMYHY BiANOBiAAbHICTh TOJJIOBHUM YHHOM
y UMBITBHO-TIPABOBIH cdepi.

Heo0OxinHa o6opoHa — 11e cuTyallis, Koy JIF0AMHA, Ha SIKY BAWHEHO Haraj, 3axuIia-
€THCS i 3 METOIO IPUITMHEHHSI HaMay 3aBIA€ MIKOAY HAIaJHUKY.

KpaiiHs HeoOXiHICTh XapaKTepu3yeThCS HUM SIK «JIy’Ke PO3IUIMBYACTE OL[iHOYHE T10-
HSTTSI, SIKE PO3KPUBAETHCA y 3aJISKHOCTI Bii 6ararb0X KOHKPETHUX OOCTaBHH MPaBOIIO-
pywens» [2, C. 539, 540, 548-549].

Jlo HemomnikiB HaBEACHOT TOUKH 30py CIiJ] BiTHECTH BiJCYTHICTh BU3SHAYEHHS CAMOTO
MOHSATTSI «3BiJIbHEHHS BiJl FOPUAUYHOI BiAMOBIAATBLHOCTI», a TAKOXK MepeltiK, MpakTU4YHO,
SIK OIHOPIAHUX TIOHSTb, KATETOPil, 1[0 MAIOTh Pi3HY MPABOBY MPHUPOLY.

30kpema, BapTO 3a3HAUMTU HEKOPEKTHICTh kBaniikauii sk «couiabHUX SIBULL
(3 00’eHAHHAM, 71O TOTO K, B OJHY BHIOBY TPYyIly) TaKHX Kareropiii sik HemepeOopHa
cuna, HeobxiaHa 00opoHa Ta KpaiiHs HeoOXiHICTb.

Lle BurunBae, mo-mnepiie, 3 TOro, o HerepeOopHa cuiia MOXKe OyTH SIK COLialIbHUM,
TaK i MPUPOJAHUM SIBULLIEM, a i1 HAsIBHICTb BUKJIIOYAE, K MpaBuUiio, kBaidikallito nopemi-
HKW sIK MpaBonopyiieHHs. [lo-apyre, HenmepeGopHa cuia i kpaiiHs HeoOXiaHICTh 3HAX0-
JAThCS Y Pi3HUX MJIOLIMHAX: 0OCTaBUHU HenepeOOpHOT CUITM HEPiAKO SKpa3 CTBOPIOIOTh
nepeIyMOBH T Aill y cTaHi kpaiiHboi HeoOxigHocTi. [To-Tpete, HeoOXinHy 000poHY Ta
KpaiiHio HeoOXiJJHICTh HeMa€e HeoOXiIHOCTI BUIINIATH B ClieLialibHy TpyNy «COLiabHUX
SIBUII) TOMY, IO 32 iXHBOI HAABHOCTI Mae WTUCS MPO BiACYTHICTh CKJIaLy MPaBOMOpPY-
UICHHS1, OCKiJIbKY Taki il BU3SHAIOTLCS MPaBOMipHUMM.
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C. A. Komapos Ta B. A. Maibko, OTOTOKHIOFOUM 00CTaBUHHU, 1110 BUKITHOUAIOTh TIPO-
TUNPABHICTb MisiHHS, Ta 00CTABWHU, L0 BUKIIIOYAIOTh FOPUJIMYHY BiANOBiAabHICTb,
BiZTHOCSATB 71O HUX: 1) HEOCYIHiCTh; 2) HE0OXiHY 000pOHY; 3) 3aTpuMaHHs 0co0u, sSKa
BUMHMJIA 3JI04MH; 4) KpaliHiO HEOOXiqHICTb; 5) (pizuuHuil Ta ncuxiuHui npumyc; 6) 00-
IPYHTOBaHU pU3MK; 7) BUKOHAHHS Haka3y abo po3MopsiakKeHHs, 000B’ I3KOBUX ISl BU-
KOHaBL; 8) Malo3HAYHICTh NPABONOPYILEHHs, SIKE HE € CYCMiJIbHO HeOe3neuHum; 9) ka-
3yc (Bumnamok) ta iu. [4, C. 362].

[Tpote, BapTO 3ayBa)KUTH, IO HE BCi 0OCTaBUHU, 3rajlaHi 3a3HaYeHUMU TPaBO3HABLS-
MU, € TAKUMH, 1110 BUKJIFOYAIOTh IPOTUTTPABHICTD JisHb.

3o0kpemMa, HeocyiHa 0coba MO)Ke BUMHUTH 00’ €KTUBHO MPOTHUIpaBHE AisiHHA. [HIIA
pid, 1110 BOHa He MOke OyTH MPUTATHYTA 10 FOPUIUYHOT BiAMOBI aTBHOCTI.

Tak camMo0 € TIPOTUNPABHUM MaJlo3HAUYIIe «MPaBOMOPYIIEHHS», a TOMY HIeThCs He
PO «BUKJIIOUEHHS FOPUINYHOI BiJIIOBiNANBHOCTI» 1 HaBiTh HE PO «BUKIFOYEHHS TIPO-
TUNPABHOCTI AiSIHHS», a JIMLIe MPO «3BUJIbHEHHS BiJ FOPUAMYHOI BiAMOBiAaTbLHOCTI» 3a
BUMHEHE MPABOMIOPYLICHHS, KOTPE € HE3HAYHUM i HE € CYCHiIbHO HeOe3MeUHNM.

OTxe BalaMi HaBeIGHOT MO3ULIIT € Te, 1110 BOHA He BPaXOBY€ BiJIMiHHOCTI HACJIiIKiB,
3YMOBJICHUX Pi3HUMH 00CTaBUHAMU PEAIHOTO KHUTTSL.

Jlesiki mpaBo3HaBIlli BeAyTh MOBY MPO «BUKJIIOUEHHS FHOPUAMUYHOT BiAMOBiAAbHO-
CTi», HaroJIOIWYO4Yl NpPU IbOMY, L0 1€ MOHSATTS BiIpi3HSAETHCS BiA iHIMIKUX KaTero-
piil «3BiNIbHEHHS BiJl FOPUIMYHOI BiJMOBiAANLHOCTI», «3BUJIbHEHHS BiJl MOKapaHHs»
TOLIO.

Tak, O. ®. CkakyH MpOMOHYE MepeiK MifcTaB, 0 BUKIIOYAOTh FOPUANYHY BiIIO-
BiZJAJIbHICTh, /IO SIKUX BOHA BiJIHOCUTbH: 1) HEOCYAHICTh 0COOHU, JOBEACHA Y CYIOBOMY
NOpPsAKY; 2) BiICYTHICTb CycniJibHOT HeOe3neku (LUKiJIUBOCTI) issHHS y BUMaJKaxX He-
00xinHOT 060pOoHH, KpaltHBOT HEOOXiMHOCTI, MpodeciitHoro pu3NKy, ¢izuuHoro ado ncu-
XiYHOro mpuUMycy Tollo; 3) BiICYTHICTb y JisiHHI CKJIaay MpaBOMOpYIUEeHHS; 4) CIINB
CTPOKY IaBHOCTI MPUTITHEHHS O IOPUANYHOI BiIMOBITABHOCTI; 5) CKacyBaHHS aKTa,
kUM OyJla BCTAHOBJICHA IOPUJMYHA BiJlMOBiIANbHICT; 6) aKT MPO aMHicTyBaHHS abo
MOMUJTY BAaHHS.

BoHa ninkpecintoe, 1110 He MOXKHA CTaBUTH 3HAK PiBHOCTI MiX FOPUIMUYHOIO BiAMOBi-
JATTBHICTIO 1 TPaBOBUM MOKapaHHSM 32 BUMHEHE, KOTPE € HACHiJKOM MPaBOMIOPYICHHS,
TOOTO MEBHOIO MipOIO BIJIMBY Ha MPABOMOPYIIHMKA. 3 MOMEHTY HaOpaHHsI BAPOKOM CyIy
3aKOHHOI CHJIM MOXKITBE 3BiJIbHEHHSI 0COOH Bijl IOKapaHHs1, HOro peasbHOro BiIOYTTS, a
HE BiJl FOPUJIMYHOT BiAMOBiAATBLHOCTI.

OTxe y JTaHOMY BUMNAJAKY HAEThCS JIMILE PO «BUKIIOUSHHS IOPUIMYHOI BiAMOBina-
JBHOCTI». «3BiNIbHEHHS BiJ FOPUJIMYHOI BiMOBINATBHOCTI» Y JAHOMY BUMAJKy HE BU-
3HAETHCS, OCKIIBKH MTPUITYCTHME JIUIIE «3BiIbHEHHS BiJl IOKApaHHsY, ajie He Bif BiATo-
BiaJIbHOCTI.

Ha nymky, O. @. Uepnanuesa (GpopMyTIOBaHHS! «BUKITIOUEHHS FOPUIMYHOI BiAMOBi-
JIaNbHOCTI» MPUIYyCKAE, 110 BiANOBiAANLHICTh HE HACTAE BHACIIIJJOK HAsiBHOCTi MEBHUX
YMOB.

[Tpy ubOMy Taki yMOBHM BiH JudepeHLitoe y 3alle)KHOCTI Bij raiysi npaea. Y Kpu-
MiHaJbHOMY MpaBi e OOCTaBHHU, L0 BUKJIIOYAIOTH 3JIOYMHHICTH MisHHS, a OTXKe, i
Bi/INOBiJAJIbHICTh: HEOCYJHICTh TOr0, XTO 3aB/AaB LIKOJM; HEOoOXiHa 000OpoHa; KpaiiHs



AKTyanbHi npobnemu gepxasy i npasa 131

HeoOXiJJHiCcThb; 3aBAaHHs LIKOAM MPH 3aTPUMAaHHI 3J0UMHLS; 3aBAAHHS LLKOAU Mifl BIJIU-
BOM (hi3HYHOTO a00 MCUXIYHOTO MPUMYCY; MPH OOTPYHTOBAHOMY PHU3HKY; HA BUKOHAHHS
3aKOHHOI'O HaKa3y.

O6cTaBrHaMMU, 1110 BUKJTIOYAIOTH a/IMiHICTpaTHBHY BiJINOBiAIbHICTh 3aKOH BU3HAE:
HEOCYJHICTb; HeOoOXiHY 00OpOHY i kpaliHto HeoOxiaHicTb. Ha fioro aymky, BkasaHi 00-
CTaBUHM TUM OiJbllle BUKJIFOYAIOTh BiJIMOBIIANBHICT TUCUMITITIHAPHY.

VY LMBiIBHOMY MpaBi BUKIIOYAE BiJIOBIANbHICTL 3a 3aBAaHHS LIKOAW HeoOXigHa
obopoHa [7, C. 320].

Pazom i3 tum, O. @. YepaaHiueB AOCUTb YiTKO PO3MEKOBYE MOHSATTS «BUKIIHOUEH-
HS FOPUANYHOT BiINOBIAIBHOCTI» Ta «3BiJIHEHHS Bijl FOPUJMYHOT BiAMOBIAATBHOCTIY,
BKa3yIOUH, 1110 BOHU BiJIpi3HAIOTbCS HU3KOI CYTTEBUX O3HAK.

Jlo Takux BiIMiHHOCTEH BiH, 30KpeMa, BiJHOCHTL Ty OOCTaBHHY, IO BHKITFOUCHHS
BiNOBiNAJILHOCTI MPUILYCKAE, 1110 BOHA He HACTAE BHACJiZIOK iCHYBaHHS MEBHUX YMOB 3
MOMEHTY BUMHEHHSI JTisTHHSI.

HaroMmicTb, «3BiJiIbHEHHS» Ma€ Miclle y BUIIaJIKaX, KoK cy0’ KT NPUTATHYTHIA A0 BiJl-
MOBIJATEHOCTI (HAMPHKIIA/, MPUTATHYTHI B SIKOCTi 3BHHYBAYCHOr0) abo BiAMOBiAATb-
HICTb yKe peaslizyeThcesl, Cy0’€KT BKe 3a3HaE Mip BiANOBiAaILHOCTI.

Y KpuMiHaJIbHOMY MpaBi MiJicTaBaMK 3BITEHEHHS BiJl BiMOBiNANBHOCTI Ta MOKa-
paHHs € aKTUBHE PO3KASHHS MPU BUMHEHHI 3I0YMHY HEBEJIMKOT TSKKOCTIi, IPUMHUPEHHS
CTOPIH i BiAIIIKOMYBAHHS 3aBJaHO1 IIKOJIH, 3aKiHYCHHS CTPOKIB JABHOCTI, aMHiCTisl, TO-
MUy BaHHsI, BUJAHHS 3aKOHY, 1110 CKACOBYE BiANOBiAaNbHICTb, TOLIO.

IITo cTocyeThesl UMBINBHOTO MpaBa, TO HOMY TakoX BiJIOMi BUTIAJAKH BUKIIOUSHHS
BiANOBiAa1bHOCTI, 3BibHEHHS Bij BiqnosiganbHocTi Ta il odmexenns. Heobxinna o6o-
POHA BUKITIOYAE BiIMOBINATBHICTE 3a 3aBAaHHs koAU, KpaitHsa HeoOXiAHiCTh IIMBITBHOT
BiNOBiIAJILHOCTI He BUKIIIOYAE, alie MOXKe CIAyyBaTH MiJICTABOK MOBHOIO ab0 YacTKO-
BOTO 3BiJIbHEHHS Bi/l HET 3a PillIeHHAM CyTy.

Kpim Toro, y Aeskux BUNajakax 3aKOHOM Moxke OyTH BCTaHOBJeHa oOMexeHa Biano-
BiJIaIbHICTE 32 3000B’ A3aHHAMH, CY/l MOJKE 3MEHIIIUTH O0CAT HIKOH, STKY Ma€ Bi/ILIKOTY-
BaTU I'POMAJIIHUH, BPaXoBYylOuM Horo MaiiHoBuii ctas, Toio [7, C. 320-321].

AHai3yroun HaBeJeH] MO3MIlii, clTiJl BiA3HAYUTH HAsSBHICTh Y HUX HHU3KHU HENO-
JIKiB.

IMo-niepine, 1e BiJICYTHICTh YiTKOTO BU3HAYEHHSI caMOTrO TOHSTTS «BUKITFOUYCHHS
IOPUJUYHOT BiZIMOBI 1aJIbHOCTI», 1OCTATHIX KpUTEPiiB pO3MEXKYBaHHS MOr0O Ta MOHATTA
«3BITBHEHHS BiJl FOPUINYHOI BiIMOBIZANBHOCTI» (a00 «3BITLHEHHS Bijl MMOKapaHHs)
TOLLO.

ITo-npyre, 11e BIACYTHICTh €AWHOTO MiAXOMY J0 BU3HAYECHHS METOJOJOTiYHOT OCHO-
BM XapaKTePUCTUKU TUX OOCTABHH, HASIBHICTb SKUX BUKJIIOYAE FOPUAUUHY BiANOBiAajb-
HICTb.

[To-Tperte, Lie BiACYTHICTb €AMHOTO, CMiILHOTO AJ18 YCiX ranyseii npasa nepeiiky o0-
CTaBWH, 1110 3yMOBITIOIOThH «BUKITHOUEHHS FOPUAMYHOT BiIMOBiIATBHOCTI».

Tomy cnpobyemMo npoaHaizyBary BiANOBiAHI MUTaHHs Gibll JAETaNbHO.

OTXke, 10 CTOCYEThCSI BU3HAYCHHS TOHATTS «BHKITFOUCHHS FOPUANYHOT BiAMOBiga-
JILHOCTIY.

Posrngnaroun #oro, nepeayciMm, ciija BIA3HAYUTH, 10 TEPMiH «BUKITFOYEHHS» BHACHTi-
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JIOK Horo 6araTro3Ha4HOCTi, PO SIKY 3rayBajocs BULIE, MOJKE BXMBATUCS Y IIUPOKOMY
Ta By3bKOMY 3HAUY€HHSI.

VY mmpokoMy 3Ha4€HHi, Ha HaIly JyMKY, TEPMiH «BUKJIIOUEHHS CJiJl PO3IISIAATY SIK
«HE JIOTMYIIEeHHS HasBHOCTI Yoroch (Y HallloMy BHIMAAKY — FOPUANYHOI BiZMOBiHaNbHO-
CTi — 3a JJaHUX YMOB.

Came y TakoMy 3Hau€HHi CJ1iJl BECTH MOBY PO «BUKJIFOUEHHSI FOPUAMYHOT BiAnoBiaa-
JBHOCTI». [HIIUMM cJlIOBaMu, 3a MEBHUX YMOB IOPUINYHA Bi/IIOBiIANIbHICTh € HETIPUITY-
CTHUMOIO, TOOTO, HE HACcTa€ B3arai.

110 >k CTOCY€EThCS «3BiNIbHEHHS BiJl FOPUAMYHOI BiJMOBiIANBHOCTI», TO 1ei BUpa3
O3Hayae, 110 Taka BiANOBiJAbHICTL OyJla MOXKJIMBA, aje BHACHIJOK MEeBHUX 0OCTaBUH
MOPYLUHUKA 10 HET HE MPUTATYIOTb.

BusHavyanbHUM (akTOpOM, KOTPHUI a€ MOXIIMBICTH PO3MEXKYBaTH 3a3Ha4eHi IMo-
HSTTS, € MOMEHT BUHUKHEHHS 0OCTaBHH, KOTPi BUCTYMAIOTh SIK MiJCTaBU BUKIIOUSHHS
IOPUIMYHOT BiJINOBiJaJIbHOCTI a00 SIK MiJICTaBU 3BiJIbHEHHS BiJ FOPUAMYHOI BiAMOBiAa-
JBHOCTI.

Ha nHamry aymKy, citiji MOTOIUTHCS 3 TUMHU MPAaBO3HABLSAMH, SIKi BBaXKalOTh, 1110 BU-
KJIFOUEHHSI FOPUANYHOI BiANOBIAATLHOCTI MOXKE MaTH Miclle, KOJIM TMeBHi 00CTaBUHM,
BKa3aHi y 3aKOHi, iCHYIOTb Bifi camoro nouarky. ToOTO, BOHM BijOMi Hamepes i He Mo-
JKyTb 3MiHIOBaTH CBOTO 3HAYEHHSI [T 3aCTOCYBAaHHS MTPABOBUX HOPM Y 3aJIeKHOCTI Bix
HasIBHOCTI SIKUXOCh JJOAATKOBUX (pakTopiB.

HaromicTb, 3BiIbHEHHS BiJ IOPUIMYHOT BiAMOBIAAIBLHOCTI MOXIINBE K TOJi, KOJIU
MeBHi 00CTaBUHM BU3HAY€Hi Hamepen K Taki, 110 3BUJIbHAIOTH BijA BiANOBiAAILHOCTI,
abo sIK Taki, U0 3BiJILHSIOTH BiJ| MOKapaHHSs, TaK i B TOMY BUIAJIKy, KOJIM BOHU BCTAHOB-
JIIOIOThCS Mi3Hille aKTOM BiJINOBiAHOIO yIIOBHOBAKEHOIO OPraHy, JOMOBJIEHICTIO CTOPiH
TOLIO.

3 BpaxyBaHHSIM 3a3Hau€HOro, MOXKHa 3pOOMTH, IO MiJCTaBaMU BUKITIOUEHHS IOpH-
JIUYHOT BiJMOBIJANILHOCTI € TaKi 00CTaBUHM K HEOCYIHICTh MPABOMOpPYIIHUKA (TOOTO,
BiICYTHICTb Y HbOTO 3JaTHOCTi OyTH Cy0’€KTOM FOPUAMYHOI BiANOBiJATLHOCTI) Ta He-
00xinHa 06opoHa.

[lincTaBamu 3BiJIbHEHHS BiJl BiMOBiAAJILHOCTI, Ha Hallly I1yMKY, €: 1) Henepebo-
pHa cuia; 2) BUNAAoK; 3) KpaiiHs HeoOXiHiCTh; 4) 3aTpuMaHHs 0co0HU, sika BUMHUIIA
37104MH; 5) (i3UUHMI Ta NCUXiYHUI TpUMYC; 6) OOIpyHTOBAaHUH PU3KK; 7) BUKOHAHHS
Hakasy abo po3MmopsiKeHHs, 000B’I3KOBUX ISl BAKOHABLIA; 8) Mal0O3HAUHICTh IPaBO-
MOPYLUEHHsI, sIKe He € CyCcHiNibHO Hebe3neuHnM; 9) ckacyBaHHs aKTa, skuM Oysa BcTa-
HOBJIEHA IOPUMYHA BiAMOBINaNbHICTh; 10) akT Mpo aMHiCTYyBaHHS ab0 MOMUITYBaHHS
TOLLO.
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0. B. Puwurosa

HEPCIHHEKTHUBHA PO3BUTKY CUCTEMMU 3AXHUCTY ITPABA
IHTEJIEKTYAJIbHOI BJJACHOCTI

Cuctema 3axucTy mpaBa iHTEJNEKTyajbHOI BIACHOCTI B YKpaiHi He € Lie OCTarou-
HO copmoBaHoto. CTBOpeHO 6arato yCTaHOB, Ha sIKi MOKJIaZeHO 000B’ 30K 3axUIIaTH
MpaBo iHTeNeKTyallbHOT BIACHOCTI, @ MaciuTabu fioro nopyeHHs He 3MEeHIIyoThes. 3a-
XHCT TMpaBa iHTENEeKTyallbHOI BJIACHOCTI 3iMCHIOETLCS MIiCLIEBUMH i TOCIOJAPCHKUMU
CylamMHM, OpraHaMy MpOKypaTypH i BHYTPIllIHiX CrpaB Ta 6ararbMa iHIIMMH OpraHaMH i
yctaHoBamH. [IpuiiHATO HU3KY BasKIMBUX 3aKOHOJABYMX AKTiB Ta iHIIMX HOPMAaTHBHO-
MTPABOBHX aKTiB, BKUBAETHCS PSAI iHIINX 3aXO0MiB, CITPIMOBAHUX Ha TIOCHIIEHHS 3aXHCTy
npaBa iHTenekTyabHoi BinacHocTi [1, C. 5-9]. Bee x cTaH 3aXUCTy npaBa iHTeNeKTyalb-
HOT BJIaCHOCTI noTpeby€e KapAMHATBLHOTO MOJMIMIIEHHS.

He cnij He 3BaXkaTH Ha Te, 1110 MaclUTabu NpaBoNopylueHb Y cdepi iHTeneKTyaabHOT
BJIACHOCTI 3pOCTalOTh B YCbOMY CBITi. SIK CBiIUMTbH CBiTOBa MpakTHKa, LIKOJAA Bil LMX
NOpYILEHb CSrae acTpoHOMiuHUX LUGp. «Iliparcbkuity My3uuHU PUHOK 3pic 10 MOHA
4 minbapau nonapis CIJIA. 3pocrae niparctso B [HTepHeTi. LiboMy cnpusie opraHizosa-
Ha 3JI0YMHHICTb, SIKa HOCUTh M00ALHUI XapakTep. 3pocTa€e KijbKiCTh MiAMiIbHUX 3a-
BOJiB, (habpuK, LeXiB, OKpeMHX MalicTepeHb Mo BUPOOHULTBY KOHTpadakTHUX 00 €KTIB
npaBa iHTeJIeKTyaJIbHOT BIaCHOCTI.

HanpysxeHoro 3anuinaeTsest cutyartlis y cdepi 3aXucTy npasa iHTeleKTyalbHOI Bia-
cHocTi B Ykpaini. Koneris MinicTepcTBa oCBiTH i Haykn YKpaiHu, 3aciyXaBIH J0TIO-
BiZib rosioBH Jlep>kaBHOTO JemapTaMeHTy iHTeNeKTyallbHOi BIACHOCTi, KOHCTaTyBasa
3pocTarouy KilbKiCTh CHOpaB, MOB’S3aHUX i3 MOPYLUEHHSIMU MpaBa iHTENEKTyalbHOT
BJIacHOCTI [2].

3po3yMmiJio, O NOCUJIEHHS! 00POTEOM 3 MOPYLUEHHSIMU NpaBa iHTENeKTyalbHOi Blac-
HOCTi MOTpedy€e TPUBAIUX JEPKABHUX 3YCHIIb EKOHOMIUHOIO, NPABOBOIO, (piHAHCOBOTO,
MarepiaJibHO-TEXHIYHOTO XapakTepy, BCeOIUHOrO CTHMYJIFOBaHHS i 3aoxodeHHs. Ciin
BU3HATH Ha Jiep)KaBHOMY DiBHi, 1110 3aXKCT MpaBa iHTeNeKTyalbHOT BIAaCHOCTI B cydac-
HUX YMOBax B YkpaiHi Ha0yBa€ nepiio4eprororo 3aBiaHHs.

Hopmu npo 3axucT npasa iHTeNeKTyanbHOT BIACHOCTI PO3MOPOLLIEHi 110 Pi3HUX 3aK0-
Hax Mpo iHTeNeKTyallbHY BJIACHICTh a00 10 3aKOHAX, IPUYETHUX JI0 TIONEPEAHIX 3aKOHIB.
KorkHnit 3akoH YkpaiHu npo iHTeneKTyallbHy BIACHICTb MiCTUTh CBOIO BIIACHY CUCTEMY





