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Crig 3a3Ha4nTH, 1110 HE3HAUHI cyMHu Tpady, SKi CTATYIOTHCS 3 TIEPEBi3HUKIB 3a TIPO-
CTpOYEHHS B IOCTaBIli BAHTAX{B, He HAJJAIOTh HAJIEKHOTO ehekTy. Y 3B’sI3Ky 3 UM Oyze
CIpaBeJIMBOIO MPOMO3HLLis, LIOJ0 MiABUIICHHS e()eKTUBHOCTI Tpady 3a NpoCTpoUYEH-
HSl JOCTaBKU, HEOOXiAHO 3011bIUNTH HOro rpaHUYHUI PO3Mip O MOBHOT CyMHU MPOBi3HOT
MUIaTHi, 3MiHUBLIN LIKajly HOro YMCIIEHHS 3 TUM, 100 Y BKa3aHUX Mexax MifnaTv pos-
Mip wTpady mubLol audepeHLiaLii 3anexHo BiJl TPUBAJIOCTI MPOCTPOUEHHS.
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A. B. Tpoanoeckuii

OTBETCTBEHHOCTbD 3A HEMCIIOJIHEHHUE OBA3ATEJIBCTB
B PUMCKOM ITPABE

Jlro0oe HapylleHue yCJIOBUI OroBopa IeCTaOMIM3UPYET Ipa’kAaHCKUi 000pOT.
[TosTOMYy MOCNEeNCTBUSI HEUCMONHEHUs] 00s3aTeNbCTB JeTalbHO PeriaMeHTUPOBAIUCH
PUMCKHM YacCTHBIM MTPABOM.

B npeBHeiiliiee BpeMs HEUCIIOMHEHHE AOTOBOpa Kapaioch )KECTOKUMU MEpaMH, Ha-
NpaBieHHbIMU MPOTHB JIMYHOCTH JIOJKHHUKA, T. €. OTBETCTBEHHOCTh HOCHJIA JIMYHBIN Xa-
pakTep: npoaaxka B paOCTBO, yaepaHue B TeMHUIIE, yOuiicTBO: «B TpeTtnii 6a3apHbiIii
JIeHb Iy CTh Pa3pyOsT 1oKHMKa Ha yacTu. Ecii oTcekyT Goblie niy MeHblle, TO yCTh
3TO He OyzeT BMeHeHo B BuHY» (Tabm. 111, 6). PaBHbIM 06pa3oM u B ciiyyae nmpaBoHapy-
IIEHNS TIpeycMaTprBaeTCs MpaBo MECTH JINOO TBepJO yCTaHOBIeHHbI mTpad: « Ecnu
NPUYMHUT YJICHOBPEAUTENBCTBO U HE OMUPUTCS C TOTEPNEBLINM, TO MyCTh U €My ca-
MoMy OyzieT mpuurHeHo To xke camoe» (Taba. VIII, 2.).

Takum 06pazom, Bpsizi JIM €CTb OCHOBAaHHS TOBOPUTH 00 MHCTUTYTE IpaskAaHCKO-Mpa-
BOBOIi OTBETCTBEHHOCTH B apXanuecKuii Meprosi pUMCKOTO TpaBa.
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B knaccuueckyro 3MoOXy CKIaibIBAeTCsl MpeacTaBieHre 00 OTBETCTBEHHOCTH Kak
00513aHHOCTH JIOJ’)KHUKA BO3MECTUTh KPEAUTOPY MOHECEHHbIE UM YOBITKH, TO €CTh CTO-
UMOCTH TOTO, YTO KPEIUTOP TMOTEPST M3-32 HEUCIPABHOCTH JODKHUKA: «Ecii okaxkeT-
csl, uto A. A. otnan Ha coxpaHeHue H. H. cepeOpsiHbIil cTOJ, KOTOPBIH 3710yMBbILIJIEHHO
H. H. e Bo3Bparun A. A., To Thl, cyaps, npucyau H. H. k ynuiare B mosnb3y A. A. CTOIBKO
JIEHET, CKOJIbKO 3Ta Beulb ctout» (I'aid, UH., KH. 4. 47).

Bosmenienue yobiTkoB (damnum praestare) mocTerneHHO 3aMeHsieT yIjary mrpada
(Tem Goniee MecThb) M TOIAA, KOrAa BpeJ NPUUMHSETCs MpaBoHapylueHueM. Crnenopare-
JIbHO, BOSHUKAIOT YePThl UMYILIECTBEHHO OTBETCTBEHHOCTH, TO €CTh HAPABICHHOW Ha
UMYILECTBO JOJDKHUKA U BbIpaxkaroulelicss B 00s13aHHOCTU BO3MECTUTb MPUUMHEHHbIE
yOBITKH.

C 0053aHHOCTBIO IOJDKHUKA BO3MECTUTh YOBITKM Mbl UMEEM JIeN0 Kak Mpu Hapyliie-
HUW UM JIOTOBOPHBIX 0O0SI3aTeNBCTB, TaK U MPU COBEPLICHUH UM HETPABOMEPHBIX Jeii-
CTBUH, HE CBSI3aHHBIX C JOrOBOPOM, T. €. IIPU COBEpLIeHUM AenukTa (damnum iniuria
datum — Bpex, NPUYMHEHHBI HETIPABOMEPHO, 10 NENUKTY). TakuM 00pa3oM MbI MO-
’KeM FOBOPUTH O BO3MELIEHUH YOBITKOB B 00513aT€1bCTBEHHOM MpaBe BOOOLLE, T. €. Kak B
JIOTOBOPHOM, TaK ¥ B ICJIUKTHOM IPaBe.

ITpu onpeneneHun o6beMa Takoil OTBETCTBEHHOCTH, TO €CTh pasMepa Mojjiexarie-
ro BhIIUIaTe YOBITKA, KJIACCUYECKOE MPABO YK€ MCXOAMWIO HE TOJIBKO W3 HOMHUHAIBHON
CTOMMOCTH YTpPau€HHOM Belll (CTOMMOCTH MpeaMeTa 00s3aTenbeTBa BooOLIe), a U3 TOH
CYyMMapHO# MOTEpH, KOTOPYIO HEC KPEAUTOP BBUAY HEUCIIONHEHHUS JOIKHUKOM 00s13a-
TEJIbCTBA; MHBIMU CJIOBAMM, YUMTBIBAJICS HE TOJBKO pealibHbli ylepO, HO U ymylleH-
Has Bbirona. [1paBuio 06 atom comepxkutes B Jurectax (. 13. IV. 2. 8): «(Ynenuan).
Crenyet iy NPUHATH B pacueT YMyLIEHHYIO BbIFOAY, a HE TONbKO yiiep6? Jlymaro, uto
CllelyeT MPUHUMATh B PACUET U BBITOAY .

Takum oOpa3zom, 06beM NOAJIEKALLEro BblIIaTe YObITKA CKJIA/bIBAJICSA U3 PEAIbHOTO
yiep6a (damnum emergens) 1 ymyuieHHo# BeiroAs! (lucrum cessans). PeanbHeiit yiepo
onpezessiics Kak yTpara J1u0o mopya TOro, YTo CyLIECTBOBAJO Ha MOMEHT BO3HUKHO-
BEHHUsI 00513aTeJIbCTBA; YIyIEHHAS! BBITOAAa — MOTepsl MPUObUTM BBUIY HEUCIIONHEHUS
o0s3arenbcTBa. ['ail NpUBOAMT cliefyOLUIA TPUMEP, KOTOPbI BOCIPOU3BOAMIICS U MJa-
JIIVM OKOJIEHNEM FOpUCTOB: « ECITM U3 TPYTIIIBI aKTEPOB MIIK U3 OPKECTPa MY3BIKAHTOB
OZIiH OBl YOUT, TO HE TONBKO NPOU3BOAUTCS OLEHKA YOUTOro, HO CBEPX TOrO yUUThIBA-
€TCs U TO, HACKOJIBKO 00ECLIEHITICH MPOUYre, OCTABIINECs». To ke UMEET MecTo, eClin
Oyzner yOUT OJJMH W3 NMapbl MYJIOB WJIM OfHA U3 ueTBepku Jouwaneit (Iait. 3. 212; 1. 9. 11
22. 1. [TaBen).

OTBETCTBEHHOCTb JOMKHMKA CTPOMJIACh B PUMCKOM MpaBe Ha MPUHLMMNE BUHBI [1,
152]: momKHUK OTBEYa TOJBKO B TOM Cliydae, €CJIi OH BAHOBEH B IPUUNHEHHOM Kpen-
Topy yObITKe. [loa BuHOH (culpa) noHMManochk HeCOOMONEHHUE TOrO MOBEACHUS, KOTOPOe
TpeOyercst mpaBoM. Si omnia quae oportuit, observavit. caret culpa (/1. 9. II. 30. 3). —
Hert BuHbI, ecnu cobmntoneHo Bee, uto Tpedopaock. CieoBaTeNnbHO, N0 BUHONH B pUM-
CKOM TIpaBe IOHUMAJIOCh HECOOITIOICHNE YeTIOBEKOM TaKOTO MOBEICHHS, KOTOpoe Tpedy-
€TCs NPaBOM MPU AaHHBIX 0OCTOSATENbCTBAX.

Buna B o0wmem 3HadeHun pacnaganack Ha ymeicen (dolus, dolus malus) u nHeocrto-
POXKHOCTb, HEOPEKHOCTD (culpa). YMbIcen XxapakTepu3yeT Takoe MOBeIeHHe TMLa, KOr-
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Ja OH OCO3HAET OTpULIATENbHbIE NOCNEACTBUS CROMX ACHCTBUI U JKeJaeT HACTYILIEHUs
WMEHHO TaKWX TIOCTeACTRIM. HeOpeskHOCTE (MM BIHA B Y3KOM 3HAUCHWH ) IMEET MECTO
TOLAA, KOrAa MU0 He MPEeABUIUT HACTYIJICHUS HeOIaronpusITHLIX NOCNEACTBUM CBOUX
JefcTBHH, HO Kak pazyMHBII 4eloBeK JokeH Obul OB uX mpeasuaets (JI. 9. 11. 31):
«(I'laBen). Ecnu caioBHUK YPOHUT ¢ AepeBa CyK WM paboTarouIuii Ha MOJAMOCTKAX yOb-
€T MPOXOSIIIETO YeTIOBEKa, YPOHUB UTO-THO0, TO OH OTBEUALT, CCIIM YPOHUT B OOIIECT-
BEHHOE MECTO, He KPUKHYB IpeABAPUTENLHO, YTOOBI IPOXOAAILMil MOT U30ErHyTh HeC-
JaCTHOTO CITydas.

OTBETCTBEHHOCTh 32 YMbILLLIEHHOE HEeUCTIONHEeHUE 00513aTebCTBA HACTYIaeT BCer/a;
ATO TONIOKEHHEe HOCUT WMITCPATHBHBIN, TPUHYIHTETBHBIN XapakTep, H OHO HE MOKET
ObITh YCTPaHEHO NpeABapUTebHbIM cornaleHuemM ctopoH: «Celsus putat non valere, si
convenerit ne dolus praestetury (JI. 50. XVII. 23). — ITo muenuto Llenb3a, HepeHcTBUTE-
JbHO [IpenBapuTenbHoe] cornalleHyue 06 yeTpaHeHUU OTBETCTBEHHOCTY 33 YMbICEIL.

IMpaBo pasnudano CTENeHW HEOpe)KHOCTH, paccMaTphuBas B KadecTBE OCHOBaHMIA
OTBETCTBEHHOCTU rpyOyro HeGpexkHocTh (culpa lata) u nerkyto HeGpexHocTh (culpa
levis). I'py6ag HeOpe:KHOCTh MPOABISIIACH B HETOHUMAHHWH TOTO, YTO TIOHSATHO BCEM W
KaXIOMY, HHbIMU CIOBAMU, B HEMPUHITUU TeX MEP NPeJO0CTOPOKHOCTY, KOTOPLIE Oue-
BHHBI JJIST BCIKOTO HOPMAaJIBHOTO TeITOBEKA.

Jpyryto creneHs HeOpexkHOCTH NpeacTasasia coboii culpa velis. OHa umeeT MecTo
TOT/1a, KOT/Ta He TposiBieHa Mepa 3a00TIINBOCTH, TTPHCYTIas T0OpoMY X03sHHY, 3a00TITH-
BOMY IllaBe ceMbd — bonus paterfamilias, diligens paterfamilias.

PunMckve 1opHUCTHI BRIpAOOTATH THIT 3a00TIIHBOTO W PAIUTEIBHOTO X039nHa — homo
diligens et studiosus paterfamilias (/1. 22. [11. 25), koTOpbIii CIYKUT MEPUIIOM IJIs OIIpe-
JICTICHNST CTETIeHN 3a00TIMBOCTH MODKHWKA TIPH WCTIOTHEHUW WM 00s3aTeNbCTBA U B
CBSI3U C 3TUM CTENEHHU €ro OTBETCTBEHHOCTH 3a BuHy. [lockonbKy jerkas BuHa mpea-
mojiaraeT HecOOMOACHIE ITOTO, YCTAHOBICHHOTO IOPACTAMH MEPHIIA, STOT BHUJ BUHBI
MoJlyuu1 BocaeaAcTBUM Ha3zBaHue culpa (levis) in abstracto, T. e. BMHA M0 aOCTPaKTHOMY
(OTBJIGUEHHOMY ) MEPHITY.

OcHoBaHUSIMU OCBOOOXKICHHUS OT OTBETCTBEHHOCTU B PUMCKOM MpaBe NMPU3HABAIUCH
casus (crmyyaif) u vis major (Henpeononaumas cuia). ITo obieMy mpaBuily AOMKHUK 38
casus OTBETCTBEHHOCTH He Hec. McTouHUKM yTBepkIatoT: «casus a nullo praestatury —
3a cilydall HUKTO He oTBevaeT [2, 364]. 3akoHOAAaTeIbCTBO MPOBOANT Pa3TNUNE MEXKLY
MPOCTHIM CllyyaeM M Herpeoaoaumoii cuiioii (force majeure, vis major), Npu3HaBas mno-
CITCTTHION CITYyYaifHOCTRIO BBICIICH KaTeTOpHH, HWKAKWUMH CPEACTBAMH HEOTBPATHMOIT,
H3BecTHLI cllyuau, KOraa Julo 0CBOOOXKAAETCSI OT OTBETCTBEHHOCTH TOJILKO [IPU Hempe-
OJIONTUMON cHITe, 3a clydaifHoe »ke MpUIHHEHHE yiep0a MpuBIekaeTes K OTBeTy. Hanph-
Mep, MOBBILIEHHAS OTBETCTBEHHOCTb BO3Jlarajach MpeTopoM Ha cofeprkaresiell TpakTu-
POB, TIOCTOSITBIX JIBOPOB 3a BEIIH, MEPSTAHHBIC OT WX TTOCETUTEINCH 1 MOCTOSIITBIICE.

Takum 00pazoM, pUMCKUE IOPUCTBI NOAOLUIM BIUIOTHYIO K BOMPOCY O TOM, YTO He-
00X0OTMMO TIPUBECTH B CHCTEMY 00BEM OTBETCTBEHHOCTH JOJIKHIKA TTO KOKAOMY W3 JI0-
FOBOPOB U YCTAHOBUTD, B KAKUX CIyUasiX OH OTBEYAET JULIb 32 YMbICEN, B KAKUX TaKKe
3a BUHY (culpa) U B KakuXx Jake 3a ciyuaiiHyto rudenb BellH, T. €. 0e3 BUHBL. B 0CHOBY
JeneHus ObUT MOJOKEH BOIPOC O TOM, bW IPEUMYIUECTBEHHO UHTEPECHl UMEET B BUIY
3aKITFOUEHHBIH JOTOBOP.
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(1) Ecniu moroBop MeeT B BUAY MHTEPECHI TOJIBKO KPEAUTOPA, TO JOHKHUK OTBEYAET
3a ymbicen (dolus). Kak npaBuio, puMckue IOpUCTbl, UCXOAs U3 TOro, UTO Oe3BO3MeE3 -
Has MOKJIaka MPUHUMAETCS B MHTEpecax MoKnaxeaaTessl, CYMTaNu NOKJIaKenpuHuMa-
TeJis OTBETCTBEHHBIM JIUIIG 32 yMbIcen. K yMbIcy mpupaBHUBanachk rpyoasi BUHa.

(2) Ecnu sxe 10oroBop UMeeT B BUAY MHTEpEChl 00€UX CTOPOH, TO JOJDKHUK OTBEYaeT
kak 3a dolus, Tak u 3a culpa, moHuMas nmoj 3Toi mociuenHei culpa levis. Hanpumep,
€CJIi Bellb ClaHa Ha XpaHeHHUe 3a IJiaTy, TO XpaHuTeldb OTBeYaeT He ToJbKo 3a dolus,
HO ¥ 3a culpa. OTBETCTBEHHOCTb 3a culpa MpUMEHsIACh, KaK MPaBUiI0, K OOJbLUMHCTBY
JIOTOBOPOB.

(3) o HEeKOTOPBIM JIOTrOBOpPAM MCTOYHUKHM OMPaHHMYMBAIOT OTBETCTBEHHOCTD JIOJIK-
HUKA CITy4asMH HECOOMIONEHUH TOH CTeneH! 3a00TIMBOCTH, KOTOPYIO OH MPUMEHSET K
cBouM nenam (diligentia quam rebus suis). DTO OTHOCHTCS K OTBETCTBEHHOCTH 4JieHA
TOBApUIIECTBA Nepe]l APyTMMH COTOBApHUILAMHU

(4) Korna Ha no/mkHuUKe JIexuT 00si3aHHOCTb 0c000i oxpaHbl, custodia, oH oTBevyaeT
Y 3a cllyyaiiHyto rubenb Belly.

(5) Ocobo cTouT Bompoc 06 OTBETCTBEHHOCTH CYAOBNAJICNbLEB U coiepkaTeneit no-
CTOSUTBIX JIBOPOB U capaeB (IJIs1 MOMELIEHHS B HUX JKMBOTHbBIX) 32 LEJIOCTh MPUHATHIX
UMM Bellleit (receptum nautarum caupon-um et stabulariorum). B cuny 3aukra nperopa
3Ta KaTeropusi JHL Hecjla OTBETCTBEHHOCTh HE TOJIBKO 3a BHHY, HO U 3a CIIyyail.
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I10. B. Yankoecvkuii

MI’KHAPOJHO-ITPABOBI HOPMHU B PUMCBKOMY ITPABI

PuMcbke mpaBo po3pobuiio il eTanbHO periaMeHTyBajlo CBOIMU HOPMaMH He JuLIe
NpyBaTHONpPaBoBi (hopmu, ane i myOniuHuil nopsimok. Mera naHoi crarti — disocod-
CBbKO-TTPaBOBMI aHaNi3 CTAaHOBJICHHS MidkHapoaHOro TipaBa B CTapoaaBHbOMy PuMi, 10-
CJTiJIKeHHS] BUTOKIB CyYaCHHMX iHCTUTYTIB MiKHApOAHOTO TMpaBa. AKTYyaJbHICTh JOCIi-
JDKeHHsI ToJisirae B HEOOXiIHOCTI BIOCKOHANEHHS MPaBOBOTO PEryJlOBaHHS CyYacHUX
MiXIepKaBHUX BiJHOCHH.

3aBASKY PUMCHKOMY TTPAKTUIIN3MY, Mi>KHAPOIHE TTPABO OXOTUTIOE MPAKTHIHY CTOPO-
Hy 00CIyroByBaHHsS Mi>KHapOJHUX BiJHOCHH. Mi>KHapOJHi BiAHOCHUHM LIbOTO Mepiomy
XapaKTepU3yoThes OOPOTHOOK PabOBIACHULIBKUX AEPXKaB 3a PO3LIMPEHHS TEPUTOPI,
3a 30iJblIEHHS KibKOCTi pabiB, 3a 3axomyeHHs 6ararcTs, 10 € B iHIIMX KpaiHax, 3a





