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1. K. 3anrboecvka

BU3HAUEHHSI MICISI BAKOHABYOI BJIAJIA YV IEPJKABHOMY
MEXAHI3MI SAK EJIEMEHT 3AIIPOBA/I’KEHHS ITPUHIMITY
BEPXOBEHCTBA ITPABA B JEP/KABHOMY YIIPABJIIHHI

Posrnsparoun nuTaHHs NPUHLMITY BEPXOBEHCTBA MpaBa B AisSILHOCTI OpraHiB BU-
KOHaBYOT BJIaJI MOTPiOHO BUIIMUTH Y MOCTABAECHOMY MUTaHi TPU OCHOBHUX OJIOKH.
[To-nepiie, BU3HAYUTH, 110 MU PO3YMIi€EMO MiJ MPUHLIMIIOM BEPXOBEHCTBA MpaBa; Mo-
JIpyre, BUSHAUUTH Miclle BUKOHABYOT BIIaJIM Y JIep)KaBHOMY MeXaHi3Mi YkpaiHu, ac-
nekT GopmMyBaHHS 11i€l rijikk Bnaay, i COiBBiAHOLIEHHS 3 iHIIMMU TiJIKAMU BIIAW; Ta
MO-TPeTE, SKMM YMHOM Miclle BAKOHABYOT TiJIKA BIaIM y MEXaHi3Mi AepykaBU BIUIMBAE
Ha BIPOBADKEHHsI Ta peaizallilo NPUHLUIY BEPXOBEHCTBA MpaBa y ACPKABHOMY YII-
paBIliHHi.

[TouHemo 3 BU3HAYEHHsI MPUHLMIY BEPXOBEHCTBA MpaBa, sIKKil Ha CbOrOHI MPOro-
JIOYEThCS OasucoM (opMyBaHHs Oyab-iKOT JEMOKpAaTHUHOT JepkaBu. [nMuOOkuMii
aHajli3 UbOTo MPUHIIMIY MU JaBaTh He OyaemMo, OCKIJIbKU L€ € MPeIMETOM OKPEeMOro
(hbyHTaMEHTaIbHOTO JOCiIPKeHHsI, IKOMY TIPUCBSYeHi HaykoBi poboru B. ABepsiHOBa,
B. IlllanoBana, M. Ko3to6pu, A. [Tyxrenbkoi,

C. T'onoearoro, A. 3aiius, B. Kamno, A. CenisanoBa, tO. llleMinyineHko Ta iHII.
Binbuie yBaru npuaijeHo [bOMY MUTaHHIO Y 3apyOidkHil ropuauuHiid Hayui — [TnaroH,
Apucrorens, A.B. Jaiici, P. ®enon Ta iHwm. Hanie 3aBnaHHs — HABeCTH Oro OCHOBHI
TMOJIOKEHHSI.

KnacuuHe BU3HAUEHHS BEPXOBEHCTBA MpaBa 3amnpornoHoBaHO AnbbepToM BeHom
Maiici Ha mouaTky XX CTOJITTS. Horo JIOKTpHHA BEPXOBEHCTBA MpaBa ckJjiaganacs 3
TPbOX OCHOBHUX MOCTYJATiB: 1) MpaBo € BEPXOBHUM Ta € MPOTUIICIKHUM AECIOTUYHIH
BIIali; 2) KOXKHa JIOJAMHA Ma€e OyTH PiBHOIO TMepe]] 3aKOHOM, 1110 O3Havae, He3alekHO
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BiJl TOrO, XTO TH €, YU JIep>KaBHUI CIy>kOOBeLlb, UM CENITHUH, Y BUNAAKY MOpYLUEHHS
3aKOHY, PO3MIsiA y cyai Oyae BiaOyBaTHcCs 3a ONHUMM i TUMU K 3aKOHaMH; 3) HOPMHU
KOHCTUTYLii HE € OCHOBHUM JKEPENOM MpaBa, a OCHOBHUM JKEPEJIOM BHCTYNAalOTh
NPUPOIHi MpaBa JHOAUHH.

CyyacHe po3yMiHHS NMPUHLKIY BEPXOBEHCTBA MpaBa B €BpoMNeichKill IopuanyHii
JlyMIli Xo4a i BUHUKIIO HA JIOKTPUHAIbHUX NO3ULIAX, copmoBanux A. Jlaiici, ane
3HAQYHUM YMHOM TpaHcgopmyBanocs. Haxane, B YkpaiHi NpUHLMO BEpPXOBEHCTBA
npaBa € OiIbLU JIO3YHIOM Ta MOJITUHYHUM racioM HiXk YUMOCh peallbHUM Ta TaKUM 110
peani3oBy€EThCS HA MPaKTHIL.

BinpuiicTh cyyacHUX KOHLEMLiii BEpXOBEHCTBA MpaBa BU3HAUYalOTh TPU OCHOBHI
«UIHHOCTI» Ta LiJi, SKMM Ma€ CIyryBaTH BEpXOBEHCTBO Mpapa: 1) 3aXuCT BijJ aHapXii
Ta BillHM BCiX MpOTH YyciX; 2) HaJaHHS MOXJIMBOCTI JIIOASM TJaHyBaTH CBOMO
JSUTBHICTD 3 PO3YMHOIO BIIEBHEHICTIO, 1110 BOHU MOXYTh MepedauuTu Hanepen Ha-
CNiKY pi3HUX NIl (MaeTbcs Ha yBasi, B Meplly 4epry il opraHiB myOniuHoi Blaau);
3) rapauTii BiJ npuHaliMHi JAesKMX BUJiB CBaBiJIs JeprKaBHUX MOCA/IOBIIiB.

HagiTh moBepxoBHil aHali3 MPUHLIMIY BEPXOBEHCTBA MpaBa Mokasye, 110 6e3 BU3-
HaueHHs Micllsi BUKOHABYOT BJIaJIM y JIepXKaBHOMY MeXaHi3Mi, Ta 6e3 BU3HaYeHHs op-
MU [paBiiHHS FOBOPUTHU MPO BIPOBALKEHHSI MPUHIIMITY BEPXOBEHCTBA MpaBa 0cobJI1-
BOIO CEHCY HeMae. A BU3HAueHHs (opMU MpaBJiHHS y Aep>KaBi MOXXHA BBaXkKaTH OJ-
HUM 3 eJIeMEHTIB 3alpoBaXKeHHs MPUHLIUIY BEPXOBEHCTBA MpaBa.

3Buyaiino, 1o 6e3nocepeHbO MUTAHHIO POJIi Ta MiCLsl BUKOHABYOI T'iJIKM Blajy B
MeXaHi3Mi JIepKaBHOTO yMpaBJliHHS MPUJiIeHO yuMalo yBaru. besnepeunum € i Toi
(bakT, 110 B yKpaiHChKili Haylli MPUIiNSETLCS CyTTEBA yBara npobneMi BIaAHUX B3ae-
MOBiJTHOCHH. 3HaYHUH BHECOK B OMpaLlOBaHHs MPUHLMITY MOALTY Bla 1 3p0OUiIM TaKi
BiZomi ykpaiHcbki BueHi, sk B. ABep'sHoB, C. Kipanos, JI. Kpusenko, M. Op3ix,
B. IMoropinko, M. 1iBik, B. Illanosan, 0. Illemyuenko. [Ipobaemoro po3noainy aep-
’kaBHOi Biajau 3aiimanucs i pociiicbki BueHi: B. I'padcbkuii, 1. ['paunaHchkuii,
B. Kanencokuii, C. MamyTa, B. HepcecsHil. 3 TeopeTukiB mpasa ciijl BiAMiTUTH poOo-
1 H. Bnaxxuu, M. barnas, JI. 3uaentona, B.3opbkiHa, B.OcTpoma, A. OG0I0HCHKOTO
Ta iH.

AJle HayKOBLi Ta MPaKTHKH, SIK MPaBUJIO, NPUALISIOTh YBary BUKJIIOUHO BU3HA-
YEHHIO Micls BUKOHABYOI BlaJM y NEpP:KaBHOMY MeXaHi3Mi 3 BpaxyBaHHSM Teopii
po3mofiny Biaau, TAKOXK MEBHOI yBaru MpUAiJIEHO po3poOlli Ta BOPOBAIKEHHIO Me-
XaHi3My CTpUMYyBaHb Ta MPOTHUBArL. Alle, HaXalb, MIPEIMETOM iHTEpecy HayKOBLiB MO
ChOTrO/IHi HE CTAHOBUTh MUTAHHS B3a€MOINOB’I3aHOCTI BU3HAUEHHs Ta 3a0e3MnevyeHHs
¢opmu npapniHHA B YKpaiHi, BABHAUEHHs Miclisl AepKaBHOT Blaau YKpaiHi Ta BIpo-
Ba/PKEHHSIM MPUHLMIY BEPXOBEHCTBA MpaBa B AisNIbHOCTI OpraHiB BUKOHABYOI Bia-
nu. OnHaK Micle BUKOHABUOT BaM y JIep)KaBHOMY MeXaHi3Mi € OfIHi€l0 i3 3amopyk
BMPOBAKEHHS MPUHLUIY BEPXOBEHCTBA MpaBa y JAep:KaBHOMY ymnpasiiHHi. OTxe,
Miclle BUKOHABYOi BlaJi MOXXKHA BU3HAYUTHU siK O6a3zuc yu ¢(yHAaMeHT mobyaoBU
NPUHLKMIY BEPXOBEHCTBA Mpaa, 6e3 skoro OyayBaTH JiM BEpXOBEHCTBA MpaBa B3a-
rajli HEeMOXJIUBO.

“Posnonin Bnaau, sixk nuiie B. C. HepcecsHll, 1ie pe3toMe Ta MOKa3HUK PO3BUHY-
TOCTi MpaBa Ta JAepikaBH, OpraHizailiiiHo-iHCTUTYLiliHWI BUpa3 MpaBOBOrO XapakTepy
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JiepkaBy, HeoOXifHa Mpeanocuika MaHyBaHHS MpaBa Ta NMPaBOBOi 3aKOHHOCTI. be3
HaJIeKHOro po3Mofiiy JAep:KaBHOI Blajld MpaBoBa Jiep)kaBa He MOXe iCHyBaTH™.

Takox ciin BpaxoByBaTH, L0 BIPOBAJDKEHHS Ai€BOr0 MEXaHi3My pO3MOAiTy Aep-
’KaBHOI BIIaJM caMo Mo co0i He rapaHTye BEPXOBEHCTBA MPHHLIMITY BEPXOBEHCTBA Mpa-
Ba, alie BiJICYTHICTb LbOTO MEXaHi3My OJHO3HAUHO rapaHTy€e pyHHYBaHHs NPUHLHUIMY
BEPXOBEHCTBA MPaBa Ta BEPXOBEHCTBO MpaB Ta CBOOOJ JIOANHU i rpoMaAsHUHA. TakuM
YUHOM, MOJKHA JIiHTH BUCHOBKIB, 110 6€3 CUCTEMH PO3MOALTY Jep>kaBHOI Biaau, B3a-
rajii He MOXXKHa PO3MNIsAIaTh MpodsieMy BNPOBAJXKEHHS Ta JOTPUMAHHS MPUHLKIY Bep-
XOBEHCTBa MpaBa y Oynb siKili AepkaBi, a TUM Oifibliie 116 CTOCYEThCsl YKpaiHU, B sKil
PO3MOALT JepKaBHOI BJAAM JIMILUE NPOXOJUTH €Tan CTAHOBJEHHS, MPH YOMY He LLUIs-
XOM KOHLETITYyalbHOI HAYKOBOT pO3pOOKH, a LIISIXOM BIPOBAIKEHHS “3 KOJic”, MeTo-
JIoM Npo0 Ta MOMUJIOK.

Hani, mu cripobyemMo oOrpyHTyBaTH HEOOXiAHICTh pO3MOITY TiJIOK BlaIu Y MPaBoBiii
Jepkapi. HaiiGinbl 3arayibHO 1F0 HeoOXiaHicTh 00rpyHTYyBaB I11. JI. MoHTeck’e B po0oTi
“O nyxe 3aKOHOB”, “sKIIO BlajJia 3aKOHO/aBua Ta BUKOHABUYA Oy/lyTh MOEIHAHHI B OHil
0co0i abo ycTaHOBi, TO cB0OOAM He Oyfie, OCKiIbKM MOKHA TTOOOOBATUCS 1110 MOHApX a0
CeHaT MOoYHe CTBOPIOBATH TUPAHi{UHi 3aKOHU JUIs TOrO 1100 TaKOX THPaHiyHO IX 3aCTOCO-
ByBaTH. He Oyae cBoOoau i y ToMy BUMAJKY, SKIIO CyJ0Ba Biaja He Oyae BijjineHa Bia
BJaJIM 3aKOHOJABYOI Ta BUKOHABYOI. SIKIIO cynoBa Biaja 00’€AHaHA 3 3aKOHONABUOIO
BJAJI0I0, TO KUTTS Ta CBOOOIM rPOMaJITHUHA 3aJIMILATHCS Mifl BIaJ0K CBaBiJUIs, OCKilb-
KU cynas Oyae 3akoHofaBLieM. SIKIIO CyJl0Ba BiajJia MOEAHAETHCSA 3 BUKOHABYOIO BaJI0H0,
TO CyAJli OTPUMAIOTh MOXKJIUBICTh CTATH FHOOUTENEM.

BnpoBampkeHHsl Ta peanizalis NpUHLMIY BEpXOBEHCTBA MpaBa BUMArae 4iTKOro
PO3MEXyBaHHS MOBHOBAXKEHb MiXK TPbOMA T'iJiIkaMM Biaau. 3apaju 3a0e3neueHHs npas
Ta cBOOOX JIOAMHM Ta IPOMAaJsHUHA HEOOXiAHO pO3MeXyBaTH JepKaBHO-BIAJHi
iHCTUTYLIT, JepXKaBHi opraHu, L0 MalOTh CUJY MPUMYCY, i OpraHu, iHCTUTYTH, sKi
YIOBHOBaKEHi Ha NPUNAHATTSA Ta BUKOHAHHS pillleHb.

Sk 3a3navae B.C. HepcecsiHi, “aeMokpartisi 0e3micTaBHO ifeanizyeTbes, Mik TUM
JIOCBiJl MUHYJIOTO Ta CY4aCHOCTi CBiUMTh, 110 caMa no cobi JAeMokpaTis sk Biaaa
OinblLIOCTi — MO3a MexkaMu MpaBoBoi GopMu, Oe3 JibepalbHOro MPUHIIMIY Ta 3aXUCTY
npaB i cBo0O/ iHIMBilyyMa, MpaB MEHLIOCTI Ta iHII. — Ma€ iCTOTHI HEJOMiKK Ta He-
PiZIKO BUPOIXKYEThCS Y JIOTIOMi>KHUH 3aci6 JecnoTusmy, B (opMy MacoBoi MiATPUMKU
Ta JeritTuMizailii Torajmitapusmy”.

Takox ci1ifi BpaxoByBaTH, 110 B YMOBaX J1ibepajibHOro peskuMy JAE€MOKPAaTUUHO 00-
paHuii konerianbHuil abo €AMHOHAYANBHUN AepXKABHUI OpraH € BiJHOCHO He3ajex-
HUM BiJl Hapony. binbul Toro, “HaponoBnanns’” — ue ineonoriuna ¢ikuis. [Tomunkororo
€ JyMKa, 110 NapiaMeHT sk Oe3nocepeaHiii npencTaBHUK HApoLy € HaAiliiHOIO rapaH-
Ti€l0 TOro, 110 JepkaBHe yMNpaBliHHS B KpaiHi Oyae HanexxaTh Hapoay. baraToBikoa
npakTUKa AepKaBOTBOPEHHs po3Bisiia Leii mid. Byno noBeaeHo, 1o He icHye Tak 3Ba-
HOIi BONi Hapo#y, sika Kepye Jep:KaBoro Ta sika (pOpMYEThCSl BHACIIIOK BibHOIO BoOJle-
BUSIBJICHHS pallioHaJIbHO JAyMarouux rpomajsH. Okpemi iHAMBiAM y CBOili Maci BUsB-
JISIIOTh Bpakatouy HEOCBIUEHICTh y MONITHYHIH ramy3i. BoHu Jierko mianaroThes BJIU-
BY (0cOONMBO TOTANIBHOMY BILJIMBY 3ac00iB MacoBoi iH(opMallii) i ToMy X KOJEeKTHBHA
BOJISL — YacTille 3a BCE CTA€ pe3yJbTaToM MaHilmy/lOBaHHS I'POMaJChKOIO CBiIOMICTIO 3
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OOKy THX YM {HIIMX MONITUYHUX CHJI. TAKHM YMHOM BOJISl HApOAy He pOPMYETHCS HUM
caMUM, a € NnoxiaHow. PeaqbHUM cy0’€KTOM MONITUKKM BUCTYMAa€e He HApoA (Halis), a
nojiTHYHa rpyna, npodecionanu. Hapon, oOpaBuiy napinameHT, Mpe3ueHTa Ta iH.,
MPaKTUYHO YCYBAETHCS 3 MONITUUHOIO XUTTS JAepkaBu. [ToniTuuHi cy0’extu (maprii,
MONiTUYHI Jifepu Ta iHLI.), 0OpaHi HAPOAOM 0 Jiep)KaBHUX OpraHiB BJaJu, HECYThb
TakK 3BaHy MOJITUYHY BiANOBiJaIbHICTL Mepel BUOOPLISIMU, HE TOMY 1110 HApOJ JieNiery-
BaB iM BIajy i Termep mMae MpaBo BUMAraTu 3BiTy, a TOMY LIO € OMO3UIList, TOOTO aHa-
JIOTiUHI MOMITHYHI Cy0’€KTH, SIKi MPETeHAYIOTh Ha iX Miclle Y Jep)KaBHUX opraHax
BJIaJIM, SIKIIO MOJiTUYHOI KOHKYpeHLii HeMae, Blajia y3ypIy€eThCs.

3BUYANHO C TAKOK TOUYKOK 30py MOXKHA MOTOAMTHUCS JIMLIE YaCTKOBO, OCKIJIbKU
HiBeNTFOBaHHS pOJli HAPOIY HE € NPUITHATHUM JJIsl IEMOKPaTUYHUX JiepKaB. Alle, TOBO-
psS4H, PO BIPOBAPKEHHS TPHHLIMITY BEPXOBEHCTBA MpaBa Ta po30yl0BY AEMOKpaTny-
HOI Jiep)kaBH, HE MO)KHA TOBOPUTH JIMIIIE TIPO SKUIICh OMH 3 eJleMEeHTiB, 110 3abe3me-
4ye TIPUHLIUIT BEPXOBEHCTBA MpaBa.

Bce ne cBimunth mo Te, 110 0e3 po3nojiiy Biaau He Moke OyTH TPaBoOBOI IEMOK-
partii Ta MPUHIKITY BEPXOBEHCTBA TpaBa, TOOTO JEMOKpATIl, MpH sKili HaJeKHUM YH-
HOM JIOTPUMYIOThCS MTpaBa JIOIMHYU Ta rpoMaasHiHa. [IpaBoBa cBoOosia 3a0e3mnedyeTh-
Csl TAKOKO CTPYKTYPOIO, B sIKili HEeMae BEpXOBHOTO OpraHy, i HisiKHMii JepkaBHUI opraH
HEe MOXKEe 30CEpe/INTH Y CBOIX pyKax BiaJy JOCTATHIO JJIsi BCTAHOBJIEHHS IUKTATYypH.
Teopist po3nozifay Bnajiu, Xo4 i He CIIPOCTOBYE JEMOKPATUYHi L[IHHOCTI (B iX MpaBOBO-
My PO3yMiHHi), BU3HA€E BUIIOK I[IHHICTIO HE «BJajly HApPOLy», a MPaBOBY CBOOOY.

Po3nonin noBHOBaXkeHb MiX TiJIKaMU BJIaJy, Miclle BUKOHABYOI B/ y AepKaBHO-
My MeXaHi3Mi B Tiil M iHIIil AepkaBi BU3HAYAETHCS MEPI 3a BCE BCTAHOBJICHOIO
(hopMoro mpaBiiHHS.

«®opMa MpaBJliHHS € OJHUM 3 €leMEeHTIiB OiJiblI HIMPOKOro MOHATTA - (hopma Jep-
JKaBH, sIKa XapaKTepu3ye CTPYKTYpY BUIIMX OpraHiB 3aKOHOJABYOl Ta BUKOHABYOI I'iJIOK
BJIaJM Ta CHOCOOIB B3a€MOBIIHOLIEHb MK HUMM).

3a ¢dopMoro MpaBiHHS AepKaBU MOMINSIOTbCS HA MOHApXii Ta pecnyOsiku.

ATle 3BUYaiiHO, HalibibI1I PO3NOBCIOKEHOI, HA ChOTO/IHI Y CBiTi € pecnyOJikaHCh-
ka (hopma TpaBJiHHS, siKa CKJajacs TiIbKU B HOBUil Yac, 11 yTBepIkeHHs OyIo OIHUM
3 pe3yabTaTiB OypxyasHux peomtoiiii kinus XVIII ct. Pecnybnika 3 momisay npu-
XUJILHUKIB MPUPOAHOrO MpaBa i MpUXUIbHUKIB JibepalbHUX iJieil BUCTYyMae K 3aKi-
HYeHa Y (opManbHO-FOPUIMYHOMY 3HaYeHHi, HallOiIbLI MpOrpecuBHa i AeMOKpaTny-
Ha (opma mpaBiHHS.

VYci pecnybnikaHCcbki KOHCTUTYILT, KpiM KOMYHICTUYHUX, MOXKHa BUOYQyBaTH y
CBOEPIHMI Oe3repepBHUIN «JIAHIIFOXKOK», 1[0 CTAHOBUTH IJIABHUN MOCTYMOBUH Tie-
pexin B GopMm «4uCTOrO» MapiaMeHTapu3My J0 iHIIOT KpaitHbOT Cyneprnpe3uIeHTCh-
koi opmu. Lleli «iaHIIOKOK» Mae Oifiblile JaHOK, HiX B TpaAuliiiHili knacudikarii.
®DopManbHO-IOPUMYHUM TOJIOBHHM KPUTEPIEM MICIsl KOHCTUTYILIl B LbOMY «JIaH-
IFOKKY» € CHIBBiJHOIIEHHS poJiel i cTaTycy mapiaMeHTy, Npe3uieHTy i ypsay: Hes3a-
JISKHICTh MPEe3UACHTA, XapaKTep i HAMPSIMOK BiANOBiAaIbLHOCTI ypsidy, 0OcsAr MOBHOBA-
JKEeHb MapiaMeHTy. Sk 10AaTKOBUiT MOXKHA B3ATH Ti caMi MOKa3HUKH, PO3MISHYTI Kpi3b
MPU3MY CKJIJIHOI KOHCTHTYLiffHOT MPaKTHUKH.

BinmoBiniHO 10 1UX KPUTEPiiB y HOBITHIX KOHCTUTYIiSIX MOXXHA BiJOKPEMUTH
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1IicTh OCHOBHUMX pecnybiikaHCbkUX (DOpM MpaBiHHA: CYTO MapiaMeHTChKa pecnyo-
nika; «ribpuaHa» napiaMeHTChbka pecnyOsika («UBepTh MPEe3UIACHTChKa»); HaMiBIpe-
3UJIEHTChKa pecny0ilika; «ribpuaHa» npe3uaeHTChKa pecnyoiiika; cyTo Mpe3uaeHTChKa
pecnybnika; cynepnpe3uaeHTcbka pecnybiika. Yci 1icTh Ha3BaHUX KOHCTUTYLIHHUX
Mojienell € came TUNaMu, TOMY 10 MpPeACTaBJeHi Aajeko He OIMHUYHUMU MpUKIaaa-
MU Cepell YNHHUX KOHCTUTYLiH. | Tak HalUMTUM 3aBIAHHSM € BU3HAueHHs (popmu
MpaBiHHA Ta Micllsi BUKOHABYOI TJIKK BIaJW Y cyyacHiii YkpaiHi.

AKTyaJIbHICTb “CTaTycy Ta Miclis” BUKOHABYOI TJIKM BJaJW OKPiM iHILIOrO BiA3Ha-
YaeThbes Le i TUM, o YKpaiHa, K iHLIi NOCTpaisHChKi Aep>KaBU 3HAXOAUTHCS B MPO-
Heci “noiyky” onTUMaibHOI MOJIeNli MeXaHi3My Jiep>KaBHOTO yMpaBJiHHS.

3 yacy mporoJiolleHHs He3aleKHOCTI YkpaiHu MUTaHHsA 0OpaHHs OfHieT i3 pecnyO-
JikaHChbKUX (OpM MpaBiliHHS Ta GOpMyBaHHS Ji€BOi BUKOHABYOI TJIKA BIaJu HE BTpa-
Yyae CBO€ET aKTyalbHOCTi. AJjie 3Ae0i/bIIOro yBaru HOPMOTBOPLIIB MOKH 1110 3aCIyTOBY€E
JMLLIE «BEPXHi eLlesoH{» CUCTeMU OpraHiB BUKOHABUOi Braju. Bnepiue mornsau Bue-
HUX Ta MOJIITHKIB Ha (hOpMYBaHHs Jep>KaBHOIO yCcTporo Oyino chopMOBaHO B KOHLEM i1
Konctutyuii Ykpainu Ha mouatky 1991 p. Came B Toil yac «CAMHUM MOXJIMBUM
LJISIXOM BUXOAY 3 KpU3W» MpeJcTaBHUKAMKU Hapody Oyna BU3HaHA ifes Mpe3uaeHTCh-
Koi pecnyOniku. HoBUM eTanoM yKpaiHCHKOIO Jep>KaBOTBOPEHHsI CTaJlo MiAMUCaHHs
KoHcTutyuiiiHoro noroBopy, ikuM Oyno 3aKkpiljeHo NMpe3uJeHTChKO-NapiaMeHTChKY
(opmy mpaBiiHHs, 1110 6e310cepeHbO BIJIMHYJIO HA MOJANbLUINKA PO3BUTOK KOHCTHTY-
HiliHOro mpoiiecy, 30KkpeMa, Ha 3MmicT mpuiiHsToi 28 yepBHs 1996 p. Koncrutyuii Yk-
paiHu, xoya i 3i 3HAUHUMM 3MiHaMH. AJe Ha LbOMY MOLIYK ONTUMaJbHOI (opMHU
npaBiiHHs B YkpaiHi He 3akiHuuBcs. [lepekoHaBIIMCh Y HENOCTaTHill e()eKTUBHOCTI
CUJIHOI BUKOHABYOI BIIAAM HA YOI 3 MPEe3UACHTOM, HAPOJHi JeMyTaTu AeLlo 3MiHWIN
HampsM posnoniny GpyHkuUiid Mix rinkamu Baaau. 3okpema, Mpe3uaeHT nepectaB OyTH
I7IaBOI0 BUKOHABYOI BIAM, ajle 3a HUM 3aJIMIIMIN CYTTEBRI YPaBIiHChbKi MOBHOBAXKEH-
Hs. BaromuMm ¢aktopom s akTHBi3auii mpouecy AepKaBHUX MEpPeTBOpeHb crala
otiuiiina 3asBa [Ipe3uneHTa YkpaiHu npo cnpsMyBaHHsS A€pKaBHOTO Kypcy Ha po3BH-
TOK mapnameHTapusmy nporosnomena Jl. J[. Kyumoro 24 ceprust 2002 poky.

Bce 1ie mpusBeno A0 NpuiiHATTS 3MiH Ta AonoBHeHb a0 KoHcTutyuii Ykpainu
8 rpymHs 2004 poky, siki BcTynuiu B cuiy 3 1 ciuns 2006 poky. HemoxxHa He Haraaatu
i Toro, 10 MPUHHATTS 3MiH 10 KOHCTUTYILIiT MpOXOAMIO AyKe BaKKO, & MPUMHATI 3MiHU
HE MOBHOK MipOIO BiANMOBiZal0OTh BAMOraMK BUBA)KEHOCTI Ta 30aJ1aHCOBAHOCTi, BU3HA-
4yuTd (hopMy MpaBiiHHS B YKpaiHi cTano 30BCiM He Jierko. 3anpornoHoBaHa MOJEsb po3-
Moy IepkaBHOT BIaqy MOKU 110 He Jaa 6axkaHUX pe3yabTaTiB. Yce Oibll BiIUyTHUM
CTa€ PO3PUB MiX OUiKyBaHUMHM pe3yibTatamu pedopmu i i peaqbHUMU HacHiaKaMu.

HaneBHo, cboroaHi came yac MpoBECTHU CBOEPIAHUN JOKTPUHAIBHUI MOHITOPUHT
3100y TKiB Ta MPOpaxyHKiB KOHCTUTYLiHOT i anMiHicTpaTuBHOI pedopM. OCKiabKu Mo-
OynoBa MexaHi3My AepaBHOI BIaAu HE MOXe BifOyBaTUCs 32 MPUHLMIIOM roNoBa aep-
)KaBU iCHY€ y Mpe3uJIeHTChKil pecnyOili, a mapiaMeHT — B MapiaMeHTChKiil, Bce 1ie
NPU3BOAUTDL 0 YHEMOXKJIMBIEHHS CTAHOBJIEHHs Ta peajizauii NpUHLMIY BEepXOBEH-
CTBa MpaBa.

Po3rnsiHeMo OCHOBHI O3HaKM MeXaHi3My Jep:KaBHOTO YMpaBJliHHs CydyacHoi Ykpai-
HU. 3aJUis CIIPOLLEHHs 3aBAaHHs, MPOBEJEMO aHalli3 38 YOTUPMa OCHOBHUMH JiHiIMU
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B3a€MOJIii, CTPUMYBaHb Ta MPOTUBAT Mi>K BULLIMMU OpraHaMu JiepaBHoi Bnaau. «BPY
— Ipe3nnent, «llpesunent — BPY — KMVYy, «llpesuaent — BPY — KMV — cucrema
OpraHiB BUKOHaBYOi Biaau», «[Ipe3uaeHt — BPY — cynosa rinka Bnaau».

BinnosinHo a0 ct. 75 KoHctuTylii YkpaiHu €AMHUM OpraHOM 3aKOHO/AABYOi BAaU
€ napnameHT — BepxoBHa Pana Ykpainu, sika BiainoiaHo 1o ct. 76 Konctutyuii Ykpai-
HU 0OMpaeTbcs HAa OCHOBi 3arajibHOro BHOOPYOro npaBa rpoMajasHaMu YKpaiHU.
BinnoeinHo no 3akoHy Ykpainu “IIpo BuGOpu HapoaHUX AenyTariB YKpaiHu» BUOOpU
Bi/I0yBalOThCS Ha MPOMOPILiiiHiii OCHOBI.

['mapoto aeprkaBu BianoBiaHo a0 cT. 102 Konctutyii Yipainu € [pesuneHT Ykpai-
HU, kUi BiAmoBiaHO 1o cT. 103 KoHcTtuTyuii Ykpainu, oOupaeTbcs rpomMaasHaMu
VYKpaiHu Ha OCHOBI 3arajbHOro, piBHOro i MpsMOro BUOOPYOro npasa LUISIXOM TAEMHO-
ro rojoCyBaHHsI CTPOKOM Ha I’SITh POKiB.

Binnoeiano g0 ct. 90 Konctutyuii YkpaiHu npe3uaeHT Ma€e MpaBo JA0CTPOKOBO
MPUMTMHUTHU MOBHOBakeHHsI BepxoBHoi Paan Ykpainu, Haxkanb, Taka MpakTHKa y Cy-
yacHiil YkpaiHi Bxke Masa Miclie i BUsiBUJIa 3HaYHi HEJIONiKM «HEBU3HAUYEHOCTi» BUYEP-
MHOCTi MiJICTaB JJisl PO3MYCKY MapiaMeHTy.

Sk MU BKe BigMiuasv, HeoOMeKeHe MPaBo PO3IMyCKy MapiaMeHTy Mpe3ueHTOM, TOOTO
konu B KOHCTUTYLii He BU3HAYEHU I KOPCTKUH Mepeltik MiJicTaB po3MycKy MaplameHTy,
XapaKTepHO s CyNneprpe3uIeHTCbKUX (hOpM MpaBiliHHs, sKi YaCTille 3a BCe BCTAHOBIIIO-
I0ThCA Y JiepkaBax JajiekuX Bijl 3acaj IeMOKpaTil Ta peaizallii MPUHLIIY BEPXOBEHCTBA
npasa. Crarts 90 KonctuTywii Ykpainu BU3Hauae, MiACTaBy siKi AaroTh npaBo [1pe3uaeHTy
JIOCTPOKOBO MPUTTMHUTH MOBHOBaXkeHHs BepxoBHoi Pagu Ykpainu. 3naeThes, 0 BXKUBAH-
Hsl TaKWX He JOCUTh UiTKUX (popmyntoBaHb y TekcTi Konctutyuii sk “IlpesuaeHT mae
npaBay, 6€3 BU3HAUYEHHS YU € Lieil mepellik MiacTaB BUYEPHHUM, YU MPE3UAEHT MOXKE Ha
BIIACHUI PO3CY[, KEPYIOUUCh «O0OB’SI3KOM BUCTYMATH FapaHTOM JEpKaBHOIO CyBepeHiTe-
Ty, noaepxkanHs KoHctutyuii, mpae i cBobon nroauuu i rpoMaasHuHay (ct. 102 KoHcTu-
Tyuii YkpaiHi) € JocuTh Hebe3neuHuM A1 MOCTPaAsSHCLKUX KpaiH, Jie 1ie He chopmoBaHa
NOJIITUYHA Ta MPaBOBA KyJbTypa. SICKpaBUM MPUKIAZIO0M HEMPUIYCTUMOCTI ABO3HAYHOTO
TnymaueHHs: KoHCTUTyLil cTana nonituyHa kpusa BecHu 2007 poky, konu [Ipe3uneHT
BUJIaB YKa3H 1110J10 TOCTPOKOBOIO MPUMUHEHHs noBHOBaxkeHb BPY. IlincraBoro ans ix
BUJaHHs Oyso BUkoHaHHsT [Ipe3ueHTOM MOBHOBaKEHb came sk IaBu AepkaBu (cT. 102
Konctutynii Ykpainu) 6e3 nocunanus Ha 90 ct. KoHctuTylii Ykpainu.

JIns yHeMOXKIMBIICHHS] BAHUKHEHHsI KpU3 Blaau 3pa3zka BecHu 2007 poky moTpibHo
pedopmyBaTi uMHHe 3akoHoAaBcTBO. B KoHcTuTylii Mae OyTH 4iTKO BH3HAYeHi
NiJCTaBU JUIsl PO3MYCKY MapiaMeHTy 3aJJil YHEMOXJIUBJEHHS BUIbHOTO PO3LUMPIO-
BaJIbHOIO TIyMadeHHs npaB Oy/b-sKOi [iNKK BJaJM Ta NPe3UJCHTa K [IaBU AeprKaBH.
3BHyYaiiHO, B KOrOCh MO)KE BUHMKHYTH MUTaHHs. A yomy B CIIIA, Benukiii bpurtanii,
iHIIMX PO3BUHYTUX JeprkaBaxX CBIiTy KOPCTKAa KOHCTUTYLiliHa pernameHTalis Gopmu
MpaBliHHS He MOTpiOHa, a Y Hac € HeoOXiIHICTh y wopcTKili ¢ikcanii. CnpaBa B TOMY,
o Ykpaina i goci He nepeiiluna Toi pyOikoH, 3a sSIKUM Bxe HE 3aJMILUUThLCS mepe-
’KUTKiB PaJiHCHKOr0 TOTaNliTapu3My, caMme 3aaJ1s 3naMy 3aiuiukiB PagsHcekoro Corosy
Ta 3aKpiMJIeHHO MPUHLIMIY BEPXOBEHCTRA MpaBa MOTPiOHO kKOPCTKO, HA piBHI KoHCcTH-
TyLil Ta 3aKOHiB, perlaMEHTYBaTH CIOYaTKy MaplaMeHTChKO-NPe3UAEHTChKY hopMy a
3rojIoM, i MmapiaMeHTCbKy (opMy MpaBiiHHS.



284 AKTYyasbHI Mpobaemu Aepxasy i npasa

Sk mpoTtuBara mpaBy Mpe3uJeHTa Ha JOCTPOKOBE MPUITMHEHHS MOBHOBAXKEHB Iap-
nameHTy, BepxoBHa Pana B cBoro uepry, Ha miactagi m. 10 ct. 85 Koncrutynii Yipainu
Mae mpaBo “ycyHeHHs [1pesunenTta YkpaiHu 3 IOCTa B MOPSAKY OCOOIHMBOI IPOLeTypr
(immiumenTy), BcranoBneHomy cT. 111 Koncrutynii Ykpainu. Ane mpakTU4HO, 3a1is
peautizarlisi bOTo Mpapa MapiaMeHTChka OiNbIIicTs Mae MaTh Oinbiie Hixk 300 ronocis
CBOIX MPUXWJIBHUKIB y TapiaMeHTi, 1110 32 YMOB MOJITHYHOI PO3Pi3HEHOCTi Ha ChO-
TOJHI € Maiie He MOXKITBHUM.

lle omHiet0 03HAKOO, 1110 BKA3y€e HA MPHHAJIEKHICTh YKpaiHU 10 MPe3naeHTChKO-
napiiaMeHTChbKoi pecnyOniku € mpaBo “cuibHOro” Bero mpesuaenrta (m. 30 cr. 106
Koncrutyuii Ykpainn).

Buim opraHom BrkoHaB4Ol Biaau 3rigqHo cT. 113 KoHctutyuii Ykpainu, Bu3Ha-
yeHo KaGiner MinicTpiB Ykpainu, sikuii BignoBinansuuii nepen [pesunentom Ykpai-
HU i BepxoBHoto Panoro Ykpainu, migkoHTponbHuUii i min3eiTHuii BepxoBHiii Pani
VYkpainu y mexax, nepenbauennx Koncrutyniero. [Topsaok npuznauendss KMY Bus-
HauaeTbes cT. 114 Konerutynii Ykpaiuu “Ilpem’ep-minicTp Ykpainu npu3HadaeTbes
BepxoBHoto Panoto Ykpainu 3a nomanusim [Ipesunenta Ykpainu. Kannunatypy nis
npu3HadeHHs Ha nocany [Ipem’ep-miHicTpa Ykpainu BHOCUTb [Ipe3uneHT Ykpainu 3a
NpONo3uLi€r0 Koailii nenyraTchbkux ¢pakiiii y BepxopHiii Pagi Ykpainu, cdopmona-
HOi BianmoBigHO A0 cT. 83 KoHcrutyuii Ykpainu, abo aenyrarcbkoro ¢pakiiiero, 10
CKlaly sIKOi BXOAMTH OiNIbIIiCTh HAPOAHUX AENYTaTiB KpaiHW BiJl KOHCTUTYLIiHHOrO
ckyany BepxoBHoi Pagu Yipainu”.

Monenb noagiitHot BianorinansHocti KMY i nepen Ipe3unentom i nepen BPY 3ak-
Jlalae miBaJvHM 10 MpaBOBUX KoMi3iii, (hopMye nyani3M BUKOHABYOT TJIKM BlaJH, vac-
THHA 3 sIKOI Oe3nmocepeanbo mianopsakosaHa KMY (Hanpukiian MiHicTepcTBa, OKpiM
MiHiCTEepCTBa 3aKOPAOHHMX CIpaB Ta 000POHM ), a YacTUHA — [Ipe3uaeHTy (MiHicTepcTBO
3aKOpIOHHMX ClpaB, 000pOHH, MiclieBi aamiHicTpauii). [Ipy bOMY NMpe3uaeHT Hemae
npaBa CKJIMKATH 3acilaHHs ypsiy i roNOBYBaTH HA HUX, HATOMICTh MPE3UJCHT Ma€ mpa-
BO 3YNMUHATH Jito akTiB KabiHety MiHicTpie YkpaiHu 3 MOTUBIB 1X HEBiAMOBiJHOCTI
KoHcTutyii Ta 3 onHouacHUM 3BepHeHHIM 10 KoHcTuTyuifiHoro Cyny YkpaiHu ono ix
KoHcTUTYyLifiHOCTI (1M.15 cT. 106 KoHcTutyuii Ykpainu). [1pu 1boMy MOBHOBa)KE€HHS
110/10 YTBOPEHHS, peopraHizailil Ta jikBinawii opraHiB BukoHaBuoi Biagu mae KMY
(nm. 91, 92 ct. 116 Koncrutyuii Ykpainu). [lependauenuii i iHCTUTYT KOHTpa CUTHATYpPH
JiesKuX akTiB npe3uneHTa (4. 4 c¢t. 106 Koncturyuii Ykpainu). Jlo noBHoBaxkeHb [1pe3u-
JeHTa YkpaiHu 3rigHo 1o cT. 106 BigHeceHo i 6araro KaJpoBUX MOBHOBaXKEHb L1010
npU3HauUEHHs KePiBHUKIB OpraHiB JepikaBHOI Blaau “BHeceHHs 10 BepxoBHoi Panu
VYkpaiHu nmojaHHs Mpo MpU3HauUeHHs MiHicTpa 00OpPOHM, MiHICTpa 3aKOPIOHHUMX CIIPaB;
NpU3Hayae Ha Mocajy Ta 3BiJIbHSE 3 mocaau 3a 3rofor BPY IeHepanbHoro mpokypopa
VYkpaiHu; npu3Hauae Ta 3BilbHSE 3 Mocaj NMoJOBUHY ckiany Paan HaiioHanbHoro 6aHky
VYkpainu; npu3Ha4ya€e Ha Mocaau Ta 3BiJILHSE 3 MOcajl MOJOBUHY ckiany HarioHanbHol
panu YkpaiHM 3 MUTaHb TeleOayeHHs i paJioOMOBIEHHs; BHOCUThL 10 BepxoBHoi Paau
VYkpaiHu nogaHHs Mpo NpU3HauUeHHs Ha Mocaiy Ta 3BilbHEHHS 3 nocaau ['onosu Ciyx-
Ou Oe3nekn YkpalHu; MpU3HAua€e Ha Mocaau Ta 3BiIbHSE 3 Mocajl BUIlle KOMaHyBaHHs
36poiinux Cun YkpaiHu, iHIIUMX BilicbkOoBUX (pOpMyBaHb; MpHU3HAYa€e Ha MOCaau Ta
3BiJIbHSIE 3 Ocaau TpeTHHY ckiaaay KoHcrutyuiitHoro Cyny Ykpainu”.
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Le me pas miaTBepmKy€e MyalisM BUKOHABYOI BN, 3311 HOr0 YHUKHEHHS HEIO-
LiJBHO 3aMMINATH 38 WHCTUTYTOM IIpe3ujieHTa NpaBo MpU3HAYaTH TojiB MiCLleBUX
JlepKaBHUX aAMiHicTpalili Ta HU3KY iHIIUX KEpiBHUKIB OpraHiB JAep:kaBHOT BHajM.
BuxoHnaBua Bnasa mae OyTH MpeJCTaBleHa €JMHUM KOHCTHTYLiiHUM opraHom Kabi-
HeToM MiHicTpiB YkpaiHu, ikuii MpuU3HaYa€eThLCs NapaaMeHTChbKOK OiNbIIiCTIO 3a yya-
ctio npesujienTa. Came KMV K BUIMH OpraH BUKOHABYOT IKU BAaAU Mae (GpopMy-
BaTH BEPTUKaJIb BUKOHABYOI BaJ1, ika Oy/ie HeCTH BCIO TOBHOTY BifIMOBiAANBHOCTI 32
peasnizallito AepyKaBHOT MONITHKU Ta €KOHOMIUHUX pedopM, MapiaMeHTChKa OMO3HU1is
MpU LIbOMY Ma€ KOHTPOMIOBATH BAay. Y CUCTeMi OpraHiB BUKOHABYOT BlaJl He MOXKe
OyTH opraHis, siki 6 He Oynu Ge3mocepe/IHLO UM OMOCEPE/IKOBAHO MiAMOPAAKOBaHI yps-
Jly. 3abe3rneueHHs BiJIMOBIHOTO CTaHy MiANerIOCTi YpsI0Bi pi3HUX OpraHiB BUKOHAB-
4yoi Blaau Mae OyTH 3HAYHO UiTKille BimoOpaskeHUH y MaliOyTHbOMY 3aKOHi Mpo lieH-
TpaJlbHi OpraHu BUKOHABYOI BIAIH.

Llle onnieto riaxkorw Braau, sika B yMOBax PO3MOAiNY BIaAu Mae OpaTH yyacTb y
CUCTeMi CTPUMYBaHb Ta IPOTHUBAL, € CyJ0Ba rinka Bnajau. Ocobnuse Miclle B AKill 3aii-
mae Koncrutyuifinuii Cyn Ykpainu, skuil Mae BUCTynaTH Oe3NpUCTpacHUM apOiTpoM
y JepKaBHOMY XKUTTi. BBakaeTbes, 110 Mojens (pOpMyBaHHs CyLOBOI TiNKU BIaJM,
3akpinieHa y KoHCTUTYLIT Ta 3akOHaX HEMOBHOK Mipo BiJINOBia€e Teopii po3noaiay
Bnaau. Tak, MOBHOBaXX€HHS NapiaMeHTy Ta Mpe3uAeHTa 1oA0 (GOpMYyBaHHS CYIOBOL
CUCTeMU MaroTh OyTH oOMexkeHi mpaBoM (GopmyBaHHs Bunioi Paau roctuiif (1 aHa-
JIOr MO’KHA B3STH Mofelb (hopmyBanHa KoHcTutyuiiHoro cyny Ykpainu — no 6 npen-
craBHUKiB Big BPY, Ipe3unenta ta 3’130y cyasiB), ska B CBOK 4epry MOBHHHA OyTH
HaJijleHa MOBHOBAKEHHSIMU Oe3M0cepeiHbO MPU3HAYATY Ta 3BiILHATH CYAJIB, 10 KOM-
neteniii BPKO notpi6Ho BifHecTu i (hopMyBaHHs Jlep:kaBHOI CyZA0BOT aaMiHiCTpallii.
Lle ocTaToOuHO BUOKPEMUThH CYJIOBY T'iJIKY BIaAW Ta 3a0e3MeUUTh He3aNeKHiCTh CYI0BOL
rinku paajau. Takuii ske MpUHLIKMI Ma€ OyTH 3alpoOBa/KeHUH i JI0 BiTHOCHH MiX BULIH-
MU opraHamu Jiep:kaBHoi Baaau Ta Koncrutyuilinum CynoMm Ykpainu, aki MalTb
auie dopmysatu Cyzl, a He KOHTPONIOBATH HOro JMistbHICTh WUAXOM KaJApOBOro LIaH-
Taxy. [Ipu BHeceHHi 3MiH 10 KoHcTuTyuii YkpaiHu y nojanblioMy, BOauaeTbes 3a
HeoOXiZHe BHeCTH 3MiHHU J10 cT. 106, Buknasiy 11y HacTynHill penakuii: “IIpesuaeHT
MpU3HaYa€e Ha MOCAJM i 3BilbHSE 3 mocaj TpeTuHy cknaay cyanis KCY, okpiM nepi-
oxiB, xonu KCY po3msnae nofaHHs OA0 HEKOHCTUTYLIHHOCTI YKa3iB mpe3ujeHTa
PO AOCTPOKOBE MPUMUHEHHS MOBHOBaxkeHb BPY.

[TincymoBytoun HaBeneHe BULLE, CJiJl BU3HATH, BIPOBAAKeHHS MPUHLIUITY BEpPXO-
BEHCTBA MpaBa noTpedye QyHAaMeHTaIbLHUX NepeOy/IoB Y JepikaBHOMY yIpaBiiHHI Ta
JIIOZICHKOT MpaBoCcBifoMOCTi. OAHUM 3 (yHAaMEHTaNbHUX eJeMEeHTIB iloro 3amposaj-
JKeHHsl € BU3HAYeHHs Ha 3aKOHOAABYOMY piBHi popMu mpaBiiHHA Ta noOyl10BU BUBa-
JKeHOI CUCTeMU CTPyMyBaHb Ta MPOTUBAL, LUIAxXoM NpuiiHaTTa KoHctutyuii Ykpainu y
HOBIill penakiii Ta yHidikauii Bciel 3akoHoaBuOT 0a3y, sKka BU3HAYAE CTATYC OpraHiB
JIepKaBHOT BHaJu.





