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Anomayisn

Cyndypoe @.P. “Inmi 3axoau KPUMiHAJIbHO-IIPABOBOTO XapaKTepy”’ y CHUCTeMi

3axoxiB BigmoBigambpHocTi 3a KK Pociiicekoi @enepanii. — Crarts.

Inmri 3axomu KpUMiHATBHO-TIPABOBOTO XapaKTePy HOCATD II0 BiIHOIIIEHHIO 10 IOKapaHH aJbTep-
HaTUBHUM a00 TOMOBHIOE XapakTep. Halt0imbi icTOTHOO BiIMiHHICTIO IHIITUX 3aX0IiB KPUMiHAJIbHO-
IIPaBOBOI'0 XapaKTepy Bijl TOKapaHH4 € Te, 1110 BOHM IT030aBIeHI KapaJabHoI cipsaMoBaHocTi. HegocTaTHBO
mocrioBHA cucTeMaTusaiis i persmamenTanida B KK PO minmeit iHmmx 3axoiB KpuMiHAIBHO-TIPABOBOTO
XapakTepy IOPOIKYIOTh TPYAHOIII B iX 3aCTOCYBaHHi, CTBOPIOIOTH KOJIi3il MisK YMOBHUM 3aCyIKeHHAM
i IpUMYCOBUMU 3aX0JaMU BUXOBHOTO BILJIUBY, a TAKOK BiJCTPOUKOIO BifOyBaHHS MOKapaHHd.

Knrowosi crosa: 3ax01u KPUMiHAJIBHO-IIPABOBOTO XapaKTepy.

Summary

Sundurov F.R. “Other measures of criminal and legal character” in the system
of responsibility measures under the Criminal Code of Russian Federation.
— Article.

Other measures of criminal-legal character have alternative or supplements character in
contrast to punishment. The most essential difference of other measures is that they are deprived
from the retaliatory orientation. Insufficiently consecutive ordering and regulation of the purposes
of other measures of criminal-legal character generate difficulties at them application, create
collisions between conditional condemnation and measures of compulsion of educational influence
and also a delay of departure of punishment in the criminal code of Russian Federation.

Key words: measures of criminal-legal character.
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PROTECTION OF THE VICTIMS OF CRIME IN THE AUSTRIAN CRIMINAL
PROCEEDING

I. Development of Victim Rights

During the last 25 years the position of victims of crimes and their support and
rights in the criminal proceeding has been discussed profoundly on international
and national level.

1) International and European Level

On the International and European level the central documents are the
“UN-Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power“ (1985) and the Recommendation of the Committee of Ministers of the Council
of Europe about the Position of victims in criminal proceedings of the 28th July
1985 (R 85 11). The European Union set into force the Council Framework Decision
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of the 15th March 2001 on the standing of victims in criminal proceedings (2002/220/
JHA, ABI Nr L 82/1), which contains minimum standards on the protection of the
victims of crimes. In this framework four main aspects of the rights of victims
are laid down: The participation in trial, the rights of victims and their relatives,
protection and restoration?.

According to the Council Directives of the 16th October for compensation of
victims of criminal acts (KOM 20002 562 2002/0247 CNS) minimum standards for
an adequate compensation of damages should be provided by the national law and
the access to restoration should be made more easy.

These European standards should be implemented in the national law systems to
improve the situation of crime victims and to standardize their status in Europe.

2) The development in Austria

In Austria the position and protection of victims of a crime has been developed
and improved constantly during the last 25 years. The different aspect of this
improvement is shown in many amendments to the Criminal Code (StGB) and Criminal
Procedure Code (StPO). The aim was to ameliorate the position of the crime victims
and support them in the criminal proceeding. Particularly the most vulnerable
victims of sexual abuse or abuse of power harmed with traumatic experiences
and post-traumatic symptoms have sensitized the general public and academic
teaching, politics and legislation. Their protection and support was demanded
highly and caused new reforms of the Criminal Code and Criminal Procedure Code
(BGBI 1987/605, 1993/526, BGB111997/105,11998/153, 2004/19,12007/93 and
I 2009/52) that have step by step enlarged the right of protection and participation
in pre-trial and trial and the possibility of restoration of damages in the criminal
proceeding. The implementation of the penal mediation system (“Diversion”) in
pre-trial stage (BGBI I 1999/55) in particularly the “extra-judicial settlement”
(“AuBergerichtlicher Tatausgleich”) offers furthermore a stronger participation for
the crime victims and the possibility for compensation (§§ 198 ff StPO)2.

Apart from penal law the “Protection of Victims of Abuse of Power” (1. and 2.
Gewaltschutzgesetz”, BGB1 1996/759 and BGBI I 2009/40) provides a preventive
safeguard in cause of abuse of power in the family. In that case the police or a judge
may demand from the violator to stay off the victim for some time?. Further the
possibility of a better compensation including material and immaterial damages was
put in the Private Code (§ 1328 ABGB).

In the new Penal Procedure Code (BGBI I 2004/19) which was set in force on
1st January 2008, the victims’ rights are even more improved. The victim who was
until then considered only as a witness or private participant has now the status
of party of the process. The new code stipulates in chapture 4 (§§ 65 ff StPO) the
— defined — victim and all his/her rights. Because of their importance some of the
new rights were implemented in advance in the (old) Penal Procedure Code (§ 47a
Abs 2, 3 and 4 StPO, BGBI I 2005/119) and set into force 1st January 2006. These

1 Eder-Rieder (2005a), 15; Loschnig-Gspandl (2004), 161.
2 Eder-Rieder (2005a), 41 ff.
3 Eder-Rieder (1998), 127 ff und (2005a) 20 ff.
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are for instance enlarged rights for information about procedural steps and all the
rights in process like restoration, assistance or possibility of translation free of
charge. Victims of abuse of power and sexual abuse have to be informed even about
the defendants release from custody as quick as possible. Traumatized victims like
victims of abuse of power or sexual integrity and relatives of killed persons have
the right for psychosocial and juridical assistance in process, which is practised by
“Victims Support Organisations” and the “White Ring”!.

II. Rights of victims in the criminal proceedings in Austria

1) The definition of the victim

According to the EU-Framework Decision Art 1 a “victim shall mean a natural
person who has suffered harm, including physical or mental injury, emotional
suffering or economic loss, directly caused by acts or omissions that are in violation
of the criminal law of a Member State”.

According to the new § 65 Z 1 StPO a victim means

a) “every person, who could have suffered harm caused by an intentional
criminal act concerning the abuse of power or thread or abuse of sexual integrity”

b) “husband or wife, partner of life, relatives in direct line of descent, brother
or sister of a person, whose dead could have been caused by a criminal act, or other
relatives who have been witness of the act”.

c) “every other person, who has suffered harm caused by the criminal act or
could have been damaged in his/her protected goods“.

This definition of a victim is wider than that foreseen by the EU-Framework
which does not include an attempted act even if harm is suffered, the protection for
a future criminal act or the indirect results of a criminal act?.

2) Victim and his/her rights

Basically the victim of a criminal offence has economical, social, psychological,
physical damages. The “primary damages“ are direct or indirect results of the crime
(injuries, losses, costs...). The “secondary damages“ are a result of the reaction of
the society because of the victimization: for instance the pressure of the police, the
prosecutor, the counsel of the defense and his strategies, degrading or offending
questions during the trial, accusation (assignment of guilty) and lack of interest in
the case are the main reasons.

The main cause is that the criminal proceeding is orientated to the defendant
and his rights. For that every support of the victim stands in contradiction to other
principles of the procedure. Above all the personal protection of the victim, which
includes to avoid the confrontation with the defendant stands in contradiction to
the “fair and due process clause“ and the right to ask questions pursuant to Art 6
Abs 3 lit d EMRK (European Convention on Human Rights) and the search of the
truth. For instance: If the only victim as a witness does not give testimony this can
“in dubio pro reo“ lead to dismissal of the case or a non guilty verdict.

To summarize the victim of a crime needs to have following rights:

—  The right to be accepted as a victim,

1 Jesionek (2006), 17.
2 Loschnig-Gspandl (2004), 164.
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—  The right of protection of further attacks especially of the same
perpetrator,

—  The right to avoid the secondary victimization, which includes to be treated
with respect and dignity by administrative or juridical bodies (police, prosecution
or judges),

—  The right of juridical and psychosocial assistance during the criminal
process,

—  The right of full compensation of material and immaterial damages.

3) Protection of the victim

The Criminal Procedure Code offers different kinds of protection to avoid the
so called “secondary victimization®, to safeguard their personality and to assist the
victim during the whole trial. Essential rights! in this field are the information of
criminal victims or witnesses about their rights, the protection of personality and
undesirable publicity which includes restrictions of information to third persons or
restrictions of intimate questions or the exclusion of the public during trial.

a) The “separate questioning® of a victim and/or witness in the pre-trial
stage

A most important possibility to avoid a secondary victimization is the “separate
questioning of “victim/witnesses“ during the pre-trial stage. It is used mainly in
cases of sexual abuse and in cases in which the victim or witness is under 14 years.
In the latter case this separate questioning will take place in different rooms with
use of video. In case this “separate questioning“ in the pre-trial proceeding has
taken place the victim of the sexual abuse has the right to renounce the statement
in the trial (§ 156 Abs 1 Z 2 StPO)2. The testimony can be read out or the video will
be presented instead.

b) Help by psychological and juridical assistance

A new amendment to the Criminal Procedure Code 2005 (BGBI I 2005/119) which
was set into force on the 1st January 2006 foresees the highly demanded juridical
— by attorney — and psychological attendants in trial paid by funds of the state. In
particularly private institutions like “White Ring” provides assistance and ensures
the victims” rights?.

c) Rights to apply against breach of law

In case the “subjective rights” of the victim were neglected or have been breached
by police, prosecutor or judge the law allows special remedies against it (§§ 106, 87
StPO)*.

4) The compensation of damages in criminal proceeding

The victim wants a quick and uncomplicated restoration or compensation of the
damages done to him and a moral acceptance of the damage. Therefore compensation
primarily by the defendant, secondarily by the state is claimed.

1 Eder-Rieder (2005a), 49 ff.

2 Jesionek (2004), 261.

8 Jesionek (2006), 17 und (2004) 258; Eder-Rieder (2005a), 63, 65, 106; Eder-Rieder
(2008), JSt 2008, 115.

+  Eder-Rieder (2008), JSt 2008, 116.
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a) Compensation during the pre-trial stage

The compensation of damages given by the defendant can lead to the dismissal
of the case by the prosecutor (§§ 190 ff StPO) in pre-trial stage. The new
penal meditation concept (“Diversion”) with the possibility of special ordered
compensation or restoration and “extra-judicial settlement* gives the prosecutor
another opportunity to dismiss the case“ (BGBl 1999/55, in force on the 1st
January 2000). This system is highly accepted in Austria. More than 50% of
the reports of minor criminal offences are solved in that way in the pre-trial
stage.

b) Private claims within the criminal proceeding

The Criminal Procedure Code foresees the possibility for the victim to become
a “private participant® (§ 65 Z 2 StPO) and put a civil action in a criminal process
(§§ 365 ff StPO). He has different rights and has to prove the existence of a claim
in tort under the civil law and demand compensations: as for instance damages for
pecuniary loss, moral damages, compensation for personal injury, costs of medical
treatment, damages for pain and suffering, for death (funeral expenses), loss of
maintenance and so on.

The criminal court decisions concerning civil claims can be: In case of an acquittal
the civil claim of a private participant has to be referred to the civil courts. In the
case of conviction the criminal court generally has to decide about the civil claim
in addition to the sentence: in an easy case, the judge may sustain the claim, but in
a case where more additional investigations are needed to permit a reliable decision
for compensation the judge may refer the private participant to the civil courts. The
criminal judge is never allowed to dismiss the suit.

The advantage of a civil claim in criminal process is that evidences are looked for
by the court on its own expenses. The evidences found can be useful — if needed - in
the civil law suit. The disadvantage is, if the civil claim is not clear and additional
investigation in the trial are demanded the private participant is referred to the
civil court and has to put a civil action on his own expenses.

If the public prosecutor rejects or withdraws from a prosecution, the private
participant may bring the proceedings in his place and on his own expenses. This
procedure is called “subsidiary charge” and is because of the financial risks very
rare.

Generally private participants do not have to pay process costs, but the expenses
for the own attorney and journey, whereas the procedure costs of a subsidiary charge
has to be paid by the private party. The juridical assistance will be a new help for
the private participant.

c¢) Claims of damages according to the Civil Law

As a financial compensation for sexual offences pursuant to § 1328 of the Civil
Code (ABGB) the claim of material and immaterial damage of victims of sexual
violence is possible. This combines for instance injuries, a pregnancy, but also the
costs for therapeutical and medical treatments or the loss of income because of
pregnancy and covers primary and secondary damages (e.g. an attempted suicide).
If bodily injury and deprivation of personal liberty have occurred too, these are also
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included in a global sum. Depending on the case from 4.360,50 € up to € 54.504, 63
as far have been granted!.

Was a relative the victim of an offence or a crime (manslaughter, murder, a
result of a car accident) and this close relative (mother, daughter, sister...) died,
the fact of his/her death (the grief) was not compensated according to jurisdiction.
That means not the grief only the funeral costs where compensated. Through an
alteration of jurisdiction right now the grief of close relatives is compensated, if
the offender committed the act intentionally or in culpable negligence?.

5) Compensation by the state pursuant to the Crime Victims Compensation Act

1972 (VOG)

According to this act the Federal Republic provides assistance to the victim by
way of “prepayment® of his claim for compensation. Conditions are that the victim
has “suffered physical injury or impairment of health as a result of an intentional
— not negligence — unlawful act which is a criminal offence punishable with more
than six months imprisonment, and he has either incurred expenses for medical
treatment or suffered a reduction in his working capacity. The Federal Social
Agency is paying only if the Local Health Insurance will not cover the costs and
has the right of recourse from the insurance carrier.

As for a sexual offence cause: the reimbursement of the cost of psychiatric
therapy is now granted. This possibility becomes more and more known, because
police and judicial persons are strongly requested to inform the victim about these
possibilities?.

6) Advance Payment under § 373a StPO

§ 373a StPO grants a victim under certain rather strict conditions, the right
to make a claim against the Federal Republic. The Federal Republic may grant
advance payments of compensation on the following very restricted and therefore
criticised circumstances?, which are: The offender has been convicted; the claimant
(private participant) has been adjudged by a final court decision, to be entitled to
compensation for death, person injury or damage to property; the payment of the
offender will be frustrated by the execution of the penal sentence.

ITII. Future Aspects of Crime Victims Protection

The support of victims is more and more demanded. Above all the victim has been
given a complete new status of party apart from the private participation. The victim
has full protection of the law, which includes full information of the process and
his/her rights, assistance and control in an early stage of proceedings. All victims
can participate in trial or in pre-trial stage, have the right to question the defendant
and put legal remedy against acts of the police or prosecutor in pre-trial stage and
have the right of appeal against the sentence of private damages. Public and non
governmental institutions, like Victim Support Groups or the “White Ring” offer

Eder-Rieder (2002), 577 and (2005a), 84-86.

Eder-Rieder (2005a), 78 ff

Eder-Rieder (2005a), 89 ff

Eder-Rieder (1998), 126 and (2005a), 102 mwN; Jesionek (2004), 265.

B N
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special services to assist in trial. With this legislative steps Austria has fulfilled the
demands of the EU-Framework in a large and better way and offers a much higher
status for victims of a crime.
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Anomayis

Mapisa Edep-Pidep. 3axuct xeprTB 3J104UHIB y ABCTPilicbKOMY KPUMiHAJIBbHOMY

nporueci. — CraTrs.
HoBuit KpuMinanbHUY IpoliecyaabHuii Kogekce ABctpii (Ha0yB umuHOCT 1 ciuma 2008 poky) mae
JKePTBi 3JI0YMHY 30BCiM HOBUI CTATyC CTOPOHY OKPeMo Bij ocobueroi yuacrti. dKeprsa ofepsxye moBHMMI
3aXMCT IPaBOM, KA BKJOUAE BCIO iH(opMallito mpo mpoIec CIPUAHHA I KOHTPOJIb HA PaHHI# crafmii
BUPOOHUIITBA. YCi KEPTBU MOKYTh OpaTH y4acTh y CYZAOBOMY PO3IVIAAL i MOIEpPeJHbOMY CAYXaHHI
CIIpaBW, MAalOTh IPABO CTABUTH 3aIlUTAHHA IIiJCYyJHOMY, MOMKYTh 3aCTOCOBYBAaTH 3aci0 mMpaBOBOIO
3aXMCTy IMPOTH aKTiB MOJiIii abo MPOKypopa Ha MONepeAHLOMY CAYyXaHHi CIIPaBU i MAOTh IIPABO HA
arneJAIio Ha BUPOK IIPO 0COOMCTi 30MTKY I HABITh HeiMCHICTD alesIAIlil IpOTH BUIPABIAHHSA B 0CO0JIM-
Bux Bunagkax. Kogekc mepenbavae mpeacTaBHUIITBO B CYIi i IPaBOBY AOIOMOTY 6e3KoInToBHO. I1o
CIIpaBax IIPO CeKCYAJbHi 3JIOUMHY MOKJIMBA IICUXOJIOTIUHA 1 I0pUAMYHA OITOMOora # “M’AKMEA JomuT”’.
CycuinpHi # HeypsagoBi opramisarii, Taki ax I'pynu migTpuMKM KepTB, HAJAOTh CIeIiaIbHi MOCaYTH
TI0 JOTIOMO3i B CYJOBOMY PO3TJIALII.
Knwouoei cnosa: xeprBa 3JI0UNHY.

Summary

Maria Eder-Rieder. Protection of victims of crime in the Austrian criminal

procedure — Article.

The new Criminal Procedure Code in Austria (set into force 1st January 2008) gives the victim
of crime a complete new status of party apart from the private participation. The victim has full
protection of the law, which includes full information of the process and his/her rights, assistance
and control in an early stage of proceedings. All victims can participate in trial or in pre-trial stage,
have the right to question the defendant, can put legal remedy against acts of the police or prosecutor
in pre-trial stage and have the right of appeal against the sentence of private damages and even the
nullity appeal against acquittal in special cases. The Code allows a legal representation and legal aid
even without payment. In sexual offence cases a psychosocial and juridical assistance and a “gentle
questioning” is possible. Public and non governmental institutions, like Victim Support Groups,
offer special services to assist in trial.

Key words: victim of crime.



