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PROTECTION OF THE RIGHTS OF SEAMEN UNDER THE UNITED NATIONS
CONVENTION ON THE LAW OF THE SEA

The United Nations Convention on the Law of the Sea (“LOSC” or “Convention)[1,
p. 1261-1354] has often been referred to as the “constitution for the oceans”. Rightly
so0, it regulates most of the activities connected with the ocean spaces and their use.
However, despite of this apparent comprehensiveness of its scope of application,
the Convention does not speak in many terms about the seamen and their rights.
It contains a minimal number of provisions, which are directly related to the persons
serving onboard the vessels. One of them is that related to the detention of vessels
and their crews and the ensuing release of them provided for in Art.292 LOSC. The
purpose of this article is, accordingly, the examination of this provision from the
perspective of the rights of the seamen. The below discussion has a direct academic
and practical significance, since the issue has not been well examined in the literature,
whereas the examined provisions create a number of practical problems connected
with their implementation by the States-Parties to the Convention, as witnessed by
the international jurisprudence.

The main provision dealing with the release of crew members from the detention
is Art.292 LOSC, according to which where one State-Party to the Convention has
detained a vessel flying the flag of another State Party and it is alleged that the
detaining State has not complied with the provisions of the Convention for the prompt
release of the vessel or its crew upon the posting of a reasonable bond or other financial
security, the question of release from detention may be submitted to any court or
tribunal agreed upon by the parties or, failing such agreement within 10 days from the
time of detention, to a court or tribunal accepted by the detaining State under Art. 287
or to the International Tribunal for the Law of the Sea (“ITLOS” or “Tribunal”), unless
the parties otherwise agree.

The only provision of the Convention envisaging the release of detained crews (as
well as of vessels) against the bond is Art. 73(2), whereas Arts.220(7) and 226(1)(b)
provide only for the release of vessels against the bond and say nothing about the
release of crews. According to Art.73(2), “arrested vessels and their crews shall be
promptly released upon the posting of reasonable bond or other security”. It should
be pointed out that there have been a number of publications connected with Art.292
prompt release procedure [2], whereas there has not been any significant research,
either by the Ukrainian or foreign academia, focusing exclusively on the release of the
seafarers. The main task of this article is, accordingly, to fill the emerged academic
gap.

In theory, detention of a physical person is explained as an “act or fact of holding a
person in custody by reason of a legal proceeding or as the result of court proceedings”
[3, p. 662]. Thus, the detention should cover any restriction of a freedom to leave
the territory of the detaining State. Although Art.73(3) prohibits imposition of
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imprisonment of the crew members for the violations of fisheries laws and regulations
in the absence of agreement by the States concerned, in practice a number of coastal
States have found many ways to deprive the seamen of their mobility. Recently, there
have been many occasions where the masters and the crew were imprisoned or detained
without a trial (as was the case with Tasman Spirit where the crew was detained
for several years), since in many cases they have been the only locally identifiable
individuals with responsibility for the operation of the vessel in question and the only
representatives against whom action could readily be taken under the national law as
opposed to international law. For example, in the Camouco Case considered by ITLOS
the master of the vessel was put under the judicial supervision and the respondent
alleged that it was not a detention for the purposes of Art.292. The Tribunal did not
share this opinion. Admitting that the master was under the court supervision, ITLOS
held that “his passport has also been taken away from him by the French authorities,
and that, consequently, he is not in a position to leave Ritunion”. The Tribunal,
therefore, considered that, in the circumstances of that case, the court supervision
amounted to the detention and it was appropriate, therefore, to order the release of
the master of “Camouco” in accordance with Art.292(1) [4, p. 666-703, para. 71].
The same “court supervision” was executed in the Monte Confurco and ITLOS again
ordered the release of the master [5, para. 90].

In the Juno Trader all the crew members save one were detained and kept on board
the vessel under the surveillance of the armed personnel of the Respondent and their
passports were taken away. The Respondent (Guinea-Bissau) then claimed that the
passports of some crew members had already been returned, while other seafarers had
been replaced in order to maintain the crew of the vessel, and that in any occasion the
passports were returned when so requested. Later on, the Applicant announced that
six passports had yet to be returned, despite of the Respondent’s declaration that there
was no restriction to the freedom of movement of the crew. The Tribunal found that
“the members of the crew are still in Guinea-Bissau and subject to its jurisdiction” and,
therefore, ordered that “all members of the crew should be free to leave Guinea-Bissau
without any conditions” [6]. In the same case, the Tribunal observed that Art.73(2)
LOSC must be read in the context of Art.73 as a whole and that the obligation of
prompt release of vessels and crews “includes elementary considerations of humanity
and due process of law” [6]. For these humanitarian considerations and ensuring that
the dispute over the arrest of a vessel does not escalate, the prompt release procedures
are described as “circuit breaker” [7].

In the Volga Case three detained crew members were admitted by the Respondent
(Australia) to bail on the condition that they each deposit AU$ 75,000 cash, surrender
their passports and not leave the port where they were kept in detention. Later on,
they were allowed to return to Spain under the condition that upon their arrival they
surrender their passports and seaman’s papers to the Embassy of Australia in Madrid
and report to that embassy on a monthly basis, lest the bail deposit be forfeited. The
Applicant stated that such conditions are not provided by Art.73(2) and, therefore,
are impermissible. The Tribunal “did not consider it necessary” to pronounce whether
Art.73(2) allows the detaining State to impose the conditions on the crew outside of
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its jurisdiction [8]. This was perhaps due to the fact that when the Tribunal gave its
judgment, the bail money was already paid and the crew already left Australia. For this
reason, only the question of release of the vessel was considered by the Tribunal.

Overall, it must be recognized that the Tribunal, guided by the humanitarian
considerations, has further contributed to the orthodox meaning of “detention” by
adding to it the removal of passports and subjection to the court supervision. It
appears, therefore, that the release of crew from detention should be ordered by the
Tribunal whenever the crew is not in a legal or practical position to leave the detaining
State or has not yet left it on the day of the prompt release judgment.

Another problem connected with the detention of the crews is the right of their
protection in Art.292 procedure. It is granted that no close bonds are usually present
between the seafarers aboard the vessels with the flag State of such vessels, because in
most cases these seafarers hold the nationalities different from that of the flag State.
Admittedly, some flags do establish a close connection with the seafarers serving on
board their vessels and exercise proper jurisdiction over them, but the majority do not.
Under Art.292 LOSC, it is only the flag State which is entitled to make applications
on behalf of detained vessels and crews, whereas no other State including the States
of nationality of the detained seafarers is given such right. It was often asserted that
the flags of convenience (which normally do not have genuine link with their vessels
as required by Art.91(1) LOSC) should not be given a right of diplomatic protection
of their vessels and the crews.

Thus, the reality demonstrates that the most vulnerable subjects in detention of
the vessels are the crew members, mostly aliens vis-a-vis the flag State. Even if the
detained crew members were to persuade the ship-owner to ask the flag State to file
a request for their release under Art.292, there is no guarantee whatsoever that the
latter will be willing to espouse international claims in respect of the persons not
even being its nationals. In all the cases considered thus far by ITLOS under Art.292
LOSC the crew members were released in connection with the release of a vessel and
no applications have been filed so far solely to request the release of the detained
crew members. This does mean that such detentions are inexistent. Actually, they are
dominant compared with the detentions of vessels. Usually, the release of detained
crew members is effected by the States of their nationality through the diplomatic
channels, and even more often these crew members are left to the justice of the
detaining States. Furthermore, since there is discretion for the flag State in exercising
the right to make an application under Art.292, there is always a danger of a situation
that it does not go to international adjudication if it does not want to. The striking
examples are the incidents having occurred with the tankers “Prestige” and “Tasman
Spirit”, the potential Art.292 cases. All the above earnestly speaks in support of the
idea that apart from the flag State, the States of nationalities of the detained crews
should have also been provided with a right to make an application under Art.292.
This would have given the most vulnerable participants of a maritime enterprise an
additional safeguard of their human rights to be defended should the need arise.

Apart from the danger that the flag State may use discretion in whether or not
to make the application under Art.292 and to request the release of the alien crews,
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even if such request is made, it may be challenged by the respondents. In the Saiga-2
Case considered by ITLOS the Respondent unsuccessfully alleged that certain claims
of the Applicant were inadmissible because they related to the violations of the rights
of natural persons who were not nationals of the applicant. ITLOS then translated
the provisions of the Convention by stating that: “the Convention considers a ship
as a unit, as regards ... proceedings under article 292 of the Convention. Thus the
ship, every thing on it, and every person involved or interested in its operations are
treated as an entity linked to the flag State. The nationalities of these persons are
not relevant” [9].

To summarize the foregoing discussion, it must be emphasized that the Convention
contains only one provision according to which the detained crew members may be
released under Art.292 LOSC. The relevant jurisprudence of ITLOS has interpreted
the meaning of “detention” in a broad way and appears, therefore, to be favourable to
considerations of humanity. Another right of the crew members — to be diplomatically
protected in respect of their release, can be exercised only by the flag State and, most
probably, only in respect of a detained vessel. Due to the absence of the relevant case-
law, it is not yet clear whether the flag State also has a right of protection of crew
members in respect of their release under Art.292 LOSC where the vessel herself
was not detained. Likewise, it is not yet clear whether the flag State may exercise a
right of protection of crewmembers in case of their detentions not covered by Art.292
LOSC.
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Anomayis

Kapaman I.B. 3axuct mpaB MopAKiB BixmoBigHo mo Komsenuii Opranizamii

00’e¢qnanux Hamiit 3 Mopcskoro mpasa. — CraTTs.
Amnanigyiorsesa mosoxkenHsa Kousernnii OOH 3 mopcbkoro nmpaBa 1982 p., moB’sA3aHi 3 mpaBaMu
MOpPAKiB mpu ix sarpumanHi, mepegdaueHomy cr.73(2), Ta 3BiIbHEHH], MepesdaueHOMY CIIeNiaIbHOI0
IpoIeAypoio 3rifuo cr. 292, mo mo cyTi € eauHo0 HopMoko KoHBeHIIT, 1[0 CTOCYETHCS IpaB JIOAUHU.
Knrouoei cnosa: mpaBa mopakis, Kousennia OOH 3 mopchkoro npasa, Mixkaapoguuit TpubyHax
3 MOPCHKOT'O IIpaBa.

Summary

Igor V. Karaman. Protection of the Rights of Seamen under the United Nations

Convention on the Law of the Sea. — Article.

The provisions of the 1982 United Nations Convention on the Law of the Sea related to the
detention of seamen as provided for in Art.73(2) and their release as provided by the special procedure
pursuant to Art.292 being the only human rights provision of the Convention are analyzed.

Key words: Rights of seamen, United Nations Convention on the Law of the Sea, International
Tribunal for the Law of the Sea.
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OCOBJIHNBOCTI BUSHAYEHHS HNIACY JHOCTI BUBOPYHX CIIOPIB

Amnanis Hopm Kogexcy agminicTpaTuBHoro cygountcrsa Ykpaiuu (zari — KACY)
[1], aki mpucBsAYeHi 0COOJMBOCTAM BCTAHOBJIEHHSA MPAaBUJ IiJCYAHOCTi, IOKa3ye,
1[0 3aKOHOJABeIb MPUIiJIAEe 0cO0IUBY yBary mpaBujaM MiJCYLHOCTI y cIpaBax, I
BUHMKAIOTH i3 IPaBOBiJHOCUH, OB’ A3aHNX 3 BUOOPUHUM IIpoIiecoM. ¥ cT.cT. 172-176
KACY wmictarbes geB’aTb YaCTUH, HOPMU AKUX IOBHICTIO IPUCBAUYYIOTHCS IIPABUIAM
migcyguocTi. 1K BcTaHOBIIOIOTE u4. 3, 4, 5 ct. 172 KACY, pimenns, il abo 6e3qiain-
Hicts [lenTpanbHoi BOOPUOI KoMicii 1070 BCTAHOBIEGHHS HEl0 Pe3yJIbTaTiB BuOOpiB
YK BCEYKPAIHCHKOTO pedepeHAyMY OCKap:KyThcA A0 Buioro agmMinicTpaTuBHOTO
cyny Ykpaiuu. Yeci immni pimenus, mii abo 6esmiganbuicTh IenTpanbHoi BuGOpPUOl
KoMicii, unena miei Komicii ockap:xyioTbea 1o KuiBcbKoro amendififinoro arMinicTpa-
TUBHOTO cyny. Pimmenns, Aii uu GesmianpHicTs BuGopuoi Komicii APK, obmacuux,
paiiorHUX, MickKuXx (y ToMmy uucii mict Kuesa Ta CeBacTomoss), paioHHUX Y MicTax
BUOOPUMX KOMicCiHl 100 MiATOTOBKY Ta MPOBEAeHHS MiclleBUX BUOOPiB; TePUTOPialb-
HUX (OKPY:KHUX) BMOOPUMX KOMICill OO IiATOTOBKM Ta HpOBeleHHS BUOOPiB
IIpesunenTa YKpainu, HAPOAHUX AeNyTaTiB YKpainu; o0sacHUX KOMiciii 3 pedepen-
aymy i komicii APK 3 BceykpaiHChbKOT0 pedepeHIyMy, a TAKOK UJIeHiB 3a3HAUCHUX
KOMiCiif OCKapP:KYIOTHCS 10 OKPYKHOI'0 aIMiHiCTPaTHBHOTO CYIY 38 MiCIIe3HAX O/ KEeH-
HAM BigmoBigHoI Komicii. Pimmenns, mii uu OesmignpHicTs BUOOPUMX KOMiciil, KoMicii
3 pedepeHIyMY, UIeHiB IUX KOMiciii, 3a BUHATKOM pillleHb, Aill un 6e3aisIbHOCTI, 110
BU3HAUEHi YaCTUHAMU TPETHOIO - YUETBEPTOIO ITiel CTaTTi, OCKAPKYIOTHCS 10 MicIleBOTO
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