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NHINBUNYAJUSAIINA HAKASAHHUA 110 YTOJJOBHOMY
3AROHOJATEJBCTBY TYPIIUHN

WccnemoBanuio mpobieM WHIUBUAYANIU3ANUY HAKA3AHUSA U YIOJOBHOH OTBETCT-
BEHHOCTH B II€JIOM Y[eJAJO0Ch 3HAUNTEJbHOe BHUMAHME B COBETCKON U COBpPEMEH-
Hoit ureparype (M.M. Baxanos, A.C. I'openuk, U.W. Kapue, JI.JI. Kpyriaukos,
B.U. Kypnaunckuii, 10.5. Meabaukosa, .. Yeuenb, A.W. Uyuaes u gp.). ITn
BOIIPOCHI PACCMATPUBAJINCH, KaK MPAaBUJIO, MCXOAS M3 aHAAM3a HAIMOHAILHOTO
YTOJIOBHOTO 3aKOHOJATEIHCTBA J1U00 B PAMKAX IOPUANUECKON KOMIAPATUBUCTUKY C
TOUKHY 3PEHUs aHAIM3a OOIIUX aCIIeKTOB HasHAUeHU HaKasauus. [Ipu 5ToM MHIUBY-
Iyannsaiusa HaKasaHWsA KpailiHe BasKHA AJA MOHUMAHUA IPEANOCHIIOK TPAaBUILHOTO
MpUMEHeHUS YroJIOBHO-IIPaBOBoil HOpMEI. Hemapom mamHbIe BEHIGOPOUHBIX MCCIEHO0-
BaHUH CBUAETENBCTBYIOT, UTO JBAJIATH IPOIEHTOB CIyUaeB OTMEHbBI MU N3MEHEeHU
MPUTOBOPOB BHICIIIUMHU CYACOHBIMK NHCTAHIIUSMY CBA3BIBAIOTCS MMEHHO C HapyIIe-
HUSMU IPUHIUTIOB WHANBUAIYAIU3aINY HAKa3aH!.

MuguBuayanusaiusa HaKasaHWsS KaK IIPOIECC YCTAHOBJIEHWUS COPa3MEpPHOCTH
HaKa3aHWSA HOPMATHMBHBIM YKAa3aHUAM U aHTDPONOTEHHBIM (PaKTOpaM IO-pasHOMY
MIPOSBJIETCA B HAIIMOHAJIBLHOM IIpaBe. B 9Toi cBA3YM 3HAUNTEIbHBIN HHTEPEC ITPECTaB-
JgeT cob0it n3yueHne XapaKTePUCTUK NHANBUAYAINIAIIAY YTOJOBHOTO HAKA3aHUSA IO
YTOJIOBHOMY 3aKOHOAATEILCTBY Typiiuu.

910 00BbACHAETCA KaK CIeNUGUKON TYPeImKoro yrojJoBHOTO MpaBa, Tak M TeM,
YTO COBPEMEHHOEe YIoJI0OBHOE 3aKOHOAATeabCTBO Typuuu (hopMUpoOBaIoCh Ha OCHOBE
MOJIEPHUCTCKUX HOBEJLI PA3BUTHSI KOHTUHEHTAJIBHOM YTOJIOBHO-TIPABOBON JOKTPUHBI
¥ BIIUTAJIO B ce0s HanboJiee MHTEpeCHbIe YePThI ee COBPeMEeHHOT0 passuTusd. Typenxuii
YronoBHBIH Kofeke ObL1 mpuHAT 26 cenTA6pa 2004 r. u BeTynmua B cuay ¢ 1 ampens
2005 r., cmenus Typenkuit yrososubiil Kogekc oT 1 mapta 1926 r., co3maHHBINA Ha
ocHoBe YK Wranmm 1889 r. [1]

9T0 HAJIOMKUJIO ONpefieIeHHBIe 0COOCHHOCTH Ha IIPOIEeCC WHIWBUIYAIU3AIAN
HaKa3aHWA.

M3BecTHO, YTO NHANBUAYAIU3AIMS HAKA3AHUA B YKPAMHCKOM IIPaBe MPOUCXOIUT
B TIpefiesiaX CAHKIIMY YTOJOBHO-TTPABOBOI HOPMBI, C YUEeTOM ToJIoKeHnit O01Ieis uactu
YT0JI0BHOTO 3aKOHA, CTEIEHU TAMKECTH COBEPIIEHHOTO IPeCTYIIeHUS, JUYHOCTU
BUHOBHOT'O, 00CTOSITEIECTB, CMATYAIONAX WK OTATYAIOIINX HaKa3aHue.

Cunraercs, UTO MHIMBUAYAIU3AIAI HAKA3aHU €CTh KOHKPETU3AI[U CYI0M BUIA
¥ pasMepa Mepbl TOCyJapCTBEHHOT0 MPUHYKIeHNA, Ha3HaUYaeMol JUIy, COBEPIITNB-
[eMy TpecTyIJIeHNe, B 3aBUCHUMOCTH OT IOPUIMYECKM BHAUMMBIX OCOOEHHOCTEH
ITaHHOTO IPECTYILJIEHNSA U €70 CYy0OBeKTa, a TaKiKe n3MeHeHMe BU/ja M 00'beMa Perpeccun
B IIpoliecce ucmoaHenus. TakuM 00pasoM, HHAVBUAYAIN3AIUA HAKA3aHUI OCYIIeCT-
BJISIETCS B [IBA dTAla: MPH ero HasHAUEHWH U IIPU ero ucmoiHeHun. Ha mepBoM arare
BayKHEHNIIIUMU CPeJICTBAMY €r0 NHANBUAYAIUIAIUN ABIAIOTCA NHCTUTYTHI CMATYAI0-
IUX ¥ OTATYAIOINX 00CTOATEILCTB, OCBOOOKACHUS OT HAKA3AHNUSA 1 €I0 OTOBIBAHMS.
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Ha BTOopoM srarme peub UAET O IPUMEHEHUU YCJIOBHO-JOCPOUYHOTO OCBOOOKIEHUSA OT
oTOBIBaHUSA HaKasaHUA Ju00 3aMeHe HaKasaHua 0ojiee MATKUM [2]
3aKO0HO/IaTeILCTBO €BPOMEMCKUX CTPAaH IO-PA3HOMY OTHOCHUTCA K IIpOIleccam
nuddepeHIuAINY ¥ UHANBUAYAIU3AUYA OTBETCTBEHHOCTH M HakasaHusa. Vcxoxsa
73 COIMOKYJIbTYPHOTO OIBITA, IIPEEMCTBEHHOCTH YTOJOBHOTO 3aKOHOIATEILCTBA,
MPABOBBIX 00BIUAEB U TPAAUIIAI, MOKHO T'OBOPUTDH O TOM, UTO XapaKTep MIpUUNHEH-
HOTO BpeJia, pasMep yiiepba, 0COGeHHOCTY JUYHOCTH BUHOBHOTO IPAKTUYECKH BCETa
TOIJIe}KAT PACCMOTPEHUIO CYIOM B IIpoIlecce MHANBUIYAIU3AIINN HaKa3aHUI.

Typenkoe yrojsoBHOE MPAaBO UCXOAUT U3 HK30TEHHBIX (OTHOCAMIMXCA K Cpefie) u
SHJIOTeHHBIX (OTHOCAIUXCA K JUYHOCTH) XapaKTepPUCTUK U IIapaMeTpOB, YUUTHIBae-
MBIX TPV HasHAUeHWU HaKasaHUA.

Tak, crated 61 YK Typuuu, «JleTepMuHaniud HaKasaHUA», OMPEIEIIeT, UTO B
KaK/I0M KOHKPETHOM CJIyUae Cybs OIpe/iesigeT KOHKPETHOE HAaKa3aH1e B IPOMEKYTKE
MeXKAy MUHAMAJIbHBIMUA M MaKCUMAJbHBIMU MIPeieIaMi CAHKIIUY C YUEeTOM CJIeIyIo-
mux (paxkToB:

A) xak mpecrymieHre OBLIO COBEPIIEHO;

B) xakwue opyaus OBLIN MCIIOJB30BAHLI IPYU €I'0 COBEPIIICHNN;

B) B Kakoe BpeMs ¥ B KAKOM MecTe OHO OBLJIO COBEPIIEHO;

I') HacKOIBKO cepbesHbI 00CTOSATENILCTBA COBEPIIEHUSA IPECTYILICHN;

II) TAxecTb Bpea WM PUCKA (Bpea) HACTYILIEHUA IOCAEACTBUI;

E) TsaxKecTh BUHBI IPAaBOHAPYIIIUTENSA, OCHOBAHHOM Ha YMBICJIE UJIU HEOCTOPOK-
HOCTH;

/) =xapaxrepucTUKM HaMepeHWil BUHOBHOTI'O.

IIpu sToMm cMaAryeHUe 6O OTATOINEHNE HAKA3aHUA B CJIyuyae HAJUUNUSI COBOKYII-
HOCTH OTATYAIONAX ¥ CMATUYAOIIUX 00CTOATENHCTB IPOUCXOIUT TI0 TTPABUIIY: CHAUAIa
HasHauaeTcs 0oJiee CypoBoe HaKasaHMe, 3aTeM — cMaruaercsa. OKoHUaTeIbHOE HaKasa-
HUe Ha3HAYAETCS C YUeTOM CTaAuii COBepIeHNs IPECTYILIeHNS, POJY BUHOBHOTO B €T0
COBEPIIeHNY, UBBUHUTEIBHBIX 00CTOATEILCTB, BO3PACTA, IICUXUUECKOTO COCTOSHUS
WY WHBIX XapaKTePUCTUK JIMUYHOCTH.

B ciyuae HaauuMsa UHBIX 00CTOATENBCTB, YCTAHABINBAEMBIX 110 YCMOTPEHUIO CyIa
B T0JB3Y IOACYAWMOTO, CYJ BIIpaBe 3aMeHWUTHh HaKasaHue Ha 6Gosee Marxoe. Ilpum
ATOM 003aTeJIbHO YUMUTHIBAIOTCA 00pas KU3HU, COIMAIbHbIE CBA3H, ITOCTIPECTYII-
HOe TIOBeJieHNe TTPaBOHAPYINIUTENS U IOTeHIIMaTbHbIe TIOCTeICTBUSA HaKa3aHUA JJIsT
MIPABOHADYIIIUTE.

Taxum 06pasoM, MHAMBUAYAIUIAIAI HAKAa3aHU 110 HOBOMY YTOJIOBHOMY 3aKOHO-
nareabcTBY Typmuy HOCUT MHOTOYPOBHEBBIN XapakTep. IIepBoIil — ypOBeHb IPUHITU-
MUAJBHBIX IOJOMKEHUH COOTHOIIEHNS 3aKOHHOCTU U JUCKpeInuu. BTopoi — ypoBeHb
(hopMUpoBaHUA XapaKTePUCTUK AeAHUI BHE U IOMUMO KOHCTUTYTUBHBIX XapaKTe-
pucTuK cocraBa. TpeTuit — ypoBeHb peannsalnuy HasHAUeHUS HaKa3aHUA C YIETOM
obpasa JKU3HM, CONUANLHBIX CBA3€H, MOCTIPECTYIIHOTO IIOBeJeHNUA IPAaBOHAPYIIH-
TeJIA ¥ TOTeHI[MAThHBIX IOCAECTBUN HAKa3aHUA 1A IPAaBOHAPYIINTENIA. UeTBepThIN
— KOppeKIINA HasHauUeHUA 1 OTOBIBAHUSA HAKA3aHUS C YUETOM CyHe0HO! TUCKPenun 1
0co0eHHOCTEl CO3HAHUA ¥ IIOBeJeHNA IpaBoHapymuTeeil. IMeHHO 34eCh MPOABJIA-
eTcs CTelleHb peaju3aluy YIoJ0BHON MOJUTUKY FOCyIapCcTBa.
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Onwupasch Ha OIBIT HOPMATUBHBIX yeTaHOBAeHNH Typuun, B KOTOPLIX MPEAYCMOT-
PeHbI KOHKPeTU3UPOBaHHbBIE IIPaBUIa HadHAUeHNA CMATYEHHBIX HaKa3aHWUi, IpelJia-
raercs: B 4 1. cr. 69 YK VkpauHsl mocje CJI0B «JIMYHOCTH BHHOBHOTO» J00aBUTH
CJIOBA «€T0 IOCTIPECTYITHOTO MOBEAeHUA U TOTEHI[NATHHOT0 BO3IeICTBIA HaKa3aHUs
Ha BUHOBHOTO,» JaJjiee — II0 TeKCTY.

Takum o0pasoM, MHAMBUAYAIN3anUs Hakasaaud mo YK Typiuu npu qocraTouHoH
nToJie (hopMaIu3anuy HaXOAUTCSA B 60JIBIIION 3aBUCMOCTH OT IUCKPEI[MOHHBIX IIOJTHOMO-
yuii CyabH, UTO 00yCIOBIMBAET IPHMEHeHNe HaKasaHWa U MHBIX YI0JOBHO-IIPABOBBIX
Mep C YUeTOM XapaKTePHUCTUK U IOJOKEHUHN COBPEMEHHON YTrOJOBHOW IOJUTHKH.
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Anomayis

Ickendepoe @.111. InguBinyanizania moxkapaHHd 3a KPUMiHAJIBLHUM 3aKOHOaB-

crBom Typeuunnn. — CrarTs.

Posraguyra mpobsiema inauBifyaisanii mokapaHHA 3a HOBUM KPUMiHAJIBHUM 3aKOHOJAaBCTBOM
Typeuunnu. 3po0ieH0 BUCHOBKY II[0I0 MHOTOPiBHEBOCTI mpotecy inauBiayamisarii, itoro mos’ s3aHocTi
i3 KPUMiHATBHOIO NOJIITHKOIO Ta CYJJ0BOIO AUCKPEIIieio.

Kniouosi cnosa: inguBuayanisaiis moKapaHHs, MOPiBHAJbHE KPUMiHaJIbHE IPaBO, CYyZ0OBa
JIUCKDeIid.

Summary

Iskenderov F.Sh. Individualization of punishment according criminal legislation
of Turkey. — Article.

Individualization of punishment according to criminal legislation of Turkey is analyzed in this
issue. It is stressed that multilevel process of individualization strictly depends on criminal policy
and judicial discretion.

Key words: individualization of punishment, comparative criminal law, judicial discretion.
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IIOKAPAHHA AK 3ACIB KPUMIHAJIBHO-IIPABOBOI'O BIIJINBY
B MEXAHI3MI ITPOTU/IT 3JIOUMHHOCTI HEMOBHOJIITHIX

OpHuM 3 HaWmomMUpeHIMuX Ta e(eKTUBHUX 3ac00iB KPUMiHAJIbHO-IIPABOBOI'O
BILNIMBY Ha 3JOUMHHICTH € IOKapaHHd. 3a 3arajJibHUM IPABUJIOM, BOHO IOBUHHO
Mpu3HAYATUCA KOMKHiM 0co0i, AKa BUMHMJIA 3JIOUYMH i BUHA AKOI JOBeJeHA y CY.i.
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