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KOHCTHATYIIIS YKPATHH I UKEPEJIA
KPHMIHAJILHOTO ITPABA YKPATHHI

ITomaTTa «AKepeso mpaBa» € OJHHM 3 (pyHAaMeHTAJbHHX Y 3arajbHid Teopii
mpaBa. llaHe cTBepAsKeHHS [ilficHe M BiTHOCHO HOHATTA [AyKepesa KPHMiHAJIBHOTO
mpaBa, Ge3mocepefHBO OB’ I3aHOTO 3 PilMeHHAM OCHOBHHX TEOPETHUHHUX i MPaKTHY-
HEX MUTaHb KPUMiHAJBHOTO mpaBa. PopMyBaHHA HETOUHHX MiXOAiB /0 BAUBUEHHA
TOHSTTA JyKepesa KPpHMiHAJIbHOTO TMpaBa MOMKE CIPHUYMHHUTH CepHO3Hi HeraTHBHI
HaCJiAKHM, Y TOMY UHCJi BHHUKHEHHS HEBipHOI VABH IPO 3MiCT i MOPAAOK peasi-
3aMmil KpUMiHAJIbHO-TPAaBOBHX HOPM.

Y kpumMimaabHOMY IpaBi YKpaluum JAOBTHM Uac IaHYBaJa TOUKA 30pYy, 3TigHO 3
KO0 €IUHHM J:KEpesoM KPUMiHAJbHOTO IpaBa BUCTYMaB TiThbKu Kpuminanbuuit
rogexc Yrpainm (gami — KK Vipaimm). ¥V pesyabTaTi oCHOBHEM 00’€KTOM JOCJIi-
mrennsa ctaB KK, #oro ctpykTypa. [Ipu nboMy 3 Mo/ 30py BUIAJHM iHITI AKepea,
1[I0 MiCTSTH BEJMKY KLIbKICTh HOPM KPHMiHAJbHOTO IpaBa. THUM 4acoM € IigcTaBh
BBavkatH, 1Mo KK — ocHOBHe, aye fameko He euHE IKepeao KPUMiHAJIbHOTO MpaBa.

CyuacHa ykpaiHChbKa IIpaBoBa CHCTeMa Bce OibIme iHTErpyeThcsa B MIsKHAPOAHY
MPaBOBY CHCTEMY, IIT0 BHMATae PO3POOKH KOHIIENTYAJbHO HOBOTO MeXaHi3My B3ae-
MOJil MisKHApPOJHOTO i BITYM3HAHOrO IIPaBa, B TOMY YHCJI KPHMiHAJIBHOIO, OCOOJIH-
BO B MATAHHAX BU3HAUEHHS, MO CTOCYIOThCA, KOJa HOTO JKepe.

ITomi6Hi BHCHOBKH J03BOJIAIOTH CTBEPAsKYBATH PO 00’€KTHBHY HeoOXigHiCTh
POBTIAAY MMTAHHS PO POSITUPEHHA HEPETIKY AsKepes KpUMiHAIbHO-TTPABOBAX HOPM.

I mepmuM TakuM TKepeaoM KpHMiHAJBHOTO MpaBa, AKWH 3HAYHO BHAIIAETHCS
cepeq inmux, — 1me OcHOBHEHM 3aKOH Jep:KaBH, a camMe KoHcTuTymia Yepainm.

Bszarai, okpemi aciekTn mpobiaeMaTHKH AsKepes KPHMiHAJIBHOTO MpaBa Ta MPo
HeoOXifHicTh BOpoBaj:KeHHA ped)OpMYBAHHS IIPABOBOI CHCTeMH YKpaiHu, IIOJ0
po3IMUPEHHS KOJa JyKepes KPUMiHAJBLHOTO IIpaBa PO3TASAATNCA B MPAmIX TaKUX
ykpaincbknx Buenux: 0. Bayaina, M. I'amabamu, M. I. Komgoc, M. I. Measuuka,
B. O. Haspomproro, A. II. Illem’saxosa, M. I. XaBporioka ta immux. [lux muTads
TOPKAJUCh Y CBOIX Impaumax ¥ pagsguchki Buemi: . M. Bpaitmin, M. C. I'piabepr,
A. B. I'pomesoii, H. II. lypmanos, 1. I. Kapoemns Ta inmi.

ITpu mboMy i KOHCTATYBaTH, IO PiBeHb PO3POOKH MPOOIeMH AsKepea KpAMi-
HaJbHO-PABOBUX HOPM, a TaKOK (HaKTOpiB, 1110 BOIMBAIOTH Ha POpPMYBaHHS i pea-
Jizamiio JaHWX HOPM, BCe-TaKW HeJOoCTaTHiN. Ak HacIiZOK B Haylli KPpHMiHAJIBHOTO
mpaBa Bce IIe JKUBUHM CTEPEOTUT TPO HAABHICTD €IMHOTO AsKepesa KPUMiHATHHOTO
mpaBa y Buriaagi KK.

Takwmit DigXifg OPEBOAWTL He TLABKH A0 HEBHIPABIAHOTO ICTOTHOT'O 3BY)KEHHSI
CIEKTpa KpHMiHAJIbHO-IPABOBHX JAOCIiIKeHb, aje H, 10 HaWToJOBHIIIe, 10 IITYY-
HOTO OOMe)KeHHS Trajysi KpHMiHAJTHHOTO TpaBa TLIbKE JHINE 3a3HAUYEHWM BHIIE
I:KepejioM, TOMY OCHOBHUM 3aBJaHHAM, AKe MOTPiOHO BHPIIIUTH — Iie BCTAHOBUTH
i BusHaunTu Micie i poar Komeruryiii Yrpainu cepep cucTeMm AsKepesa KPHMi-
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HaJbHOTO IpaBa YKpaiHH i 3aIpoBafiiTH MOJKJIMBICTH 3aCTOCYBaHHS II HOPM AK
HOpPM IpaMoi mii.

B reopii kpuminasbHoro mpasa KoHCTHTYINiA BE3HAETHCS HOTO J3KepesoM OLIbImicTio
BueHux miei raxysi. Tak, M. I. Kosoc HasuBae Ii «KOHIENTYaJbHEM» JyKEePEIOM KpH-
MiHagbHOrO mpaBa [1, 62]. Arasoriuay Touky 3opy Bucaosiioe A. I1. Illem’axos [2, 27],
€. H. MuroJenKo BifsHauae, 110 « KpEMiHAIbHE 3aKOHOJABCTBO B ITHPOKOMY PO3YMiHHI
micTuTh B co6i mopmu Komcermrymii Vepainu. KoHeTHTyiis Mae BHINY IOPHAHYHY
YHHHICTH i TOMY Bei KpuMiHAJAbHO-IPaBOBi HOpMHE MoBHHHI BigmoBigaTn KonctaTyirii
Yrpainau, HOpMHE GKOI € HOpMaMu HOpsamoil Aii» [3, 19].

IIpore € i mpoTuaeskHi BucaoBaoBanHA. Tak, 3. A. HesnuamMoBa cTBepa:Kye, M0
KomcTutynisa He € qkepesoM KPpAMiHATHHOTO MpaBa, TOMY IO «He MIiCTHTh KPHMi-
HaJbHO-IPABOBUX HOPM i B3arajii HOPM OXOPOHIOBAJBHOTO XapaKTePy», He 3alepe-
YyIouH, OAHAK, [0 KPUMiHAJbHUN 3aK0H I'PyHTYeThcd Ha Komcrmryiii [4, 26].

3 TaKHM JOBOJOM BasKKO TOTOAMTHCS, i caMe Uepe3 Taki oGCTaBUHH.

Koncrurynis Yrpainu gk AsKepeso IpaBa BH3HAYAE OCHOBHI, 6a30Bi migxoau a0
(opMyBaHHSI KPpHMiHAJBLHO-IPABOBOI MOJITHKX. BoHA BCTAHOBIIIOE cAaMy HEOOXiTHICTE
ailicHeHHS OOPOTHOM 3i 3JI0UMHHICTIO, HEIIPHOYCTHMICTh MOPYIIEHHA 3aKOHIB.

Kpuminanbhe mpaBo 6a3yeThbca Ha MOJOKEHHAX KOHCTHTYIIMHOTO TpaBa, AKe €
CTAHOBHM XpeOTOM yciel cucTeMu mpaBa. IOpuaAWdHOI MEPITOOCHOBOK KPUMiHATIh-
moro mpaBa € Komcrurynmis Vepaimm. Tomy GaraTto crareit Komcrurymii Vrpaimm
MalOTh OPHONCH, AKi HpAMO HaJeXaTh A0 3aKOHIB MPo KPHMiHaJbHY BifmoBi-
JTanbHicTs. Hu3ka HOpM KpuMiHaJdbHOTO mpaBa GesmocepedHbo 3akpimiaeHa B Ko-
cTATYLil YKpainu, a iHITi BAIIABAIOTE 3 Hel. 3rifao 3 mojoskeHHAMHA KoHcTUTyIil
YEpaiHum mpo Te, IO BOHA Mae HAWBHINY IOPHAWUHY CHJIY, IO 3aKOHH Ta iHIOI
HOPMATHBHI aKTH MPHHAMAIOTHCA TiJbKHU Ha Ii OCHOBI i MOBMHHI BigmoBizaTwm iif, a
TaKO IO AiTHHA, AKi € 3JJ0OUMHAMH, Ta BiJIOBIZaJbHICTh 3a HHX BH3HAYAIOTHCSH
BUKJIOUHO 3aKOHAMH Y KpaiHu.

Kpuminaapuuii xofexc YKpainu rpyuatyetbea Ha Komerurymii Yrpainm Ta 3a-
raJbHOBH3HAHMX IPHHIIMIAX i HOpMax MikHapomHoro mpaBa. Bim uiTko gomgep:kye
KOHCTHTYIIifiHi BUMOTH IIOA0 AEMOKPATHTIHOI, COMiaJ bHOI, IPABOBOI JepsKaBH, BH-
3HAHHA JIOAWHH, i sKUTTA i 3710poB’d, UecTi i rigHOCTi, HEZOTOPKAHHOCTI i OesmerH,
HaWBHUIIOK COIiaJbHOIO IiHHICTIO, KOHCTATYIIHHUHA IPUHINI BEPXOBEHCTBA IIpaBa
3 yciMa BHIJIMBAIOUMME 3 IbOTO HMOJOKEHHAME, TPATAMAHHUMHA KPUMiHAJIbHOMY
MpaBy IHUBiIi30BaHUX KpaiH, 30KpeMa II0A0 3aKOHHOCTI, PiBHOCTI IpoMajiaH Iepea
KPUMiHAJIBHUM 3aKOHOM, CHPAaBEAJMBOCTI, TYMAHHOCTI KPUMiHAJIHLHOTO 3aKOHY Ta
MOKapaHHdA, iHguBigyaTisamil KpUMiHAJbHOI BiAIOBIZAIBLHOCTI i MOKAapaHHS TOIIO.
A Tarosk HOBi KpuMiHAJBHI 3aKOHH MalOTh OyTH choiBBigHeceHi 3 mpumucamu Kom-
CTHTYIIII 1 He MOKYTh IM CYIEepeunTH.

Takok [0 3arajbHOIPABOBHX NPHHOHUMIB yTBepm:keHHI KomctuTymii Vrpainmm
K JKepesia KpEMiHAJIBHOTO MpaBa YKpaiHd TaKoK BifHOCHTHCA Te, mo came KoH-
CTHTYIiA YKpalHu 3pobuia cCHCTeMY AsKepes KPHMiHAJBHOIO IpaBa pisHOMAaHITHOIO
32 paxXyHOK BKJIOUEHHA B Hel MidKHapogHUX AoroBopis (cT. 9) i pimens KomcTury-
mitinoro Cyay Yxpaimm (cT.152). Komcturynis Bm3Hauae BigmoBigmicTs iHmmx
MpaBOBHX AKTiB ii 3MicTy, ToOTO MOBa e BiKe He MPO KOHCTHTYIiHHO BCTAHOBJIEHY
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CHCTEMY JKepes MpaBa, BRJOUAIOYHM IX iepapxiio # iHImi B3aeMo3B’sd3KH, a Hpo
3MiCTOBHE CIiBBifHOIIEHHS pisHEX [AKepea mpasa 3 Komcrurymieio.

Koncrurynis Vkpainu 3axpimiioe NpHHIAI BEepXOBEHCTBAa IIpaBa, AKHHM Mae i
KPHMiHAJIbHO-IPaBOBHH 3MicT:

1) yci HopMu KpuMiHAJIBHOTO IIpaBa MoBHHHI BigmoBigaTn KorcruTynii Yrpainm
(u. 2 cr. 8 Komcrurynii Yrpaiau, u. 2 cr. 3 KK Vkpainn);

2) yci HOpMHE KpPHMiHAJBHOIO IIpaBa IOBHHHI BifIOBiaTH MOJIOMKEHHAM Jil0UHX
MiXKHApPOZHUX JOTOBOpiB, 3roia Ha 000B’A3KOBicTh AKUX AaHa Bepxosmoio Pajomo
Yrpainu (4. 1 ct. 9 Komerurymii, u. 1 cr. 3 KK);

3) yci HOpMH KpHMiHAJBHOTO IpaBa MOBHHHI OYTH IOro/sKeHi 3 pilmeHHAMHA
Koncrurymiiinoro Cyay Yrpainu (u. 3 cr. 150 KorcruTymii);

4) 3JI0YMHHICTD AiSHHSA, KPUMiHAJIbHA BiAMOBiJAJbHICTh 32 HHOTO M iHIMI KpHMi-
HAJIBHO-IIPABOBI HACTIIKH BU3HAUYAIOTHCI BUKIOYHO 3aK0HAME YKpainu (m. 22. 1. 1
ct. 92 Koncturymnii, 1. 3 cr. 3 KK).

IIpoTe KOHCTHUTYIiHHI HOPMH MOXKYTh BUKOHYBATH M POJb (POPMAJIbHOTO IKEPE-
Jla KpEMiHAJIbHOTO TpaBa IPH BHABJEHHI IIPOTAJWH Yy mpaBi abo MpW HAABHOCTI B
CyAy CYMHIBIB II[0/I0 KOHCTHTYIIiHHOCTI TOro ab0 iHMIOro MOJIOKEHHI KPHMiHAIBHO-
ro saxony. [Ipu mpomy mepeBipmi Ha BigmoBiguicTs KoHCTHTYIIT MOKYTH migaaraTa
Gesmocepeanbo AK HopMHu caMoro KK, Tak i immux 3akoHIB i HOpMATHBHUX AKTIB,
AKi BE3HAUAIOTH 3J0UMHHICTh TiAHHA (HATPHKJIAJ, V BUIAJKY KOHCTPYIOBAHHSI CKJIA-
Iy 3J0UMHY 3a JOMOMOroi0 OJaHKeTHUX Aucmosutiit). To6To 3acTocyBanus Koncru-
Tymii YKpainu mpu BUpIIeHHI KOHKPETHUX CIIPAaB CYJaMU YKpaiHH Mae U BeJIUKe
TpaKTHYHE 3HAYEHHS.

Uepes Te, mo HopMu HKoHCTHTYIIl € HopMaMu mpAMoi Aii, i IK cOpaBegInBO
Bizgsuauators B. f. Tamuit i 10. H. Toguka, momoskenns crtateit KomcruTymii mpo
OpAMY [if0 ROHCTHTYMiHHUX HOPM He BifKHMJaloTh, a BUMAraioTh I'PYHTOBHOTO 3a-
Oe3TedeHHs HOPMATHBHOTO PETYIIOBAHHA CYCHLIbHUX BifHOCMH UMHHHM 3aKOHO-
aaBcTBOM [ 5, 6], Tomy Koncrurymia Vipainu Moske 3ilicHIOBATH MOJ0JAHHT KOMi3ik
MpaBOBHX HOPM, KOJIi3il iepapxii HOpMATHBHO-IPABOBUX AKTiB, IPOTAJUH Y IIPaBi.
Takum urHOM OyZe TPOABIATHCS OPTaHiTHMN B3a€MO3B’SI30K HOPMATHBHO-IIPABO-
Bux akKTiB i Korcrmrymii.

Y 3B’s3RY 3 THM, IO OPUAMTHOIO TEPITOOCHOBOI KpUMiHaabHOTO mpaBa € Kon-
CTUTYIiA YKpainm, ToMmy Oararo ctaTeit Komcturymii Yrpainu MaoTs IpUOHCH, SKi
mpAMO HaJeXaTh A0 3aKOHIB PO KPpHMiHAJbHY BigmoBigaabHicTh. Huska HopM
KpHMiHaJIbHOTO MpaBa Ge3mocepefHbO 3akpimiena B KomceruTynii Yrpainm, a inmi
BUILIWBAIOTh 3 Hel.

3rigao 3 modokenHavu Komcerurymii Ypaiau mpo Te, 1[0 BOHA Ma€ HaWBHIIY
OPUAUYHY CHJY, IIT0 3aKOHHU Ta iHITI HOPMaTUBHI aKTH MPUAMAIOTLCA TLIBKH Ha il
OCHOBi ¥ HOBHHHI BifmoBigaTu i#f, a Taxko:K, IO AiAHHS, AKi € 3JOUMHAMH, Ta
BifimoBiZa/IbHICTh, 3a HMX BH3HAUAIOTHCA BHKJIOYHO 3aKoHAMH YKpainu. Kpmmi-
HAJIBHEM KofeKc YEpainm I'pyHTyeThbed Ha KomeTurymii Yepainu Ta 3araJbHOBH3-
HaHWX TPHHIHANAX i HOpMaX MisKHAPOJHOTO MpaBa.

Y npomMy miIaHi BUHHKAE 3a0UTAHHSA, YA MOKYTh KOHCTUTYIiMHI IpHHTHIIA Oy TH
3aCTOCOBAHI IIpH peasizamii KpuMinaabHOrO 3aKoHY? 3 ofHOro GOKY, 4. 1 cT. 3 Kpu-
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MiHAJBHOTO KOJEKCY YKpaiHH BKasye, I[0 3aKOHOM IIPO KPHMiHAJbHY BigmOBi-
JaJbHICTh € BuKJIOUHO KpuMinanabamit Kogekc YEKpaiHd.

B roii sxe uac Kogerc BKasye, 1[0 3aKOHH Mpo KPHMiHAJABHY BiAIOBigajabHiCTH
HaOyBalOTh YMHHOCTI TLIBKH TOMi, KOJH BOHHM iMmaaHToBaHi, BuucaHi B Kogekc.
Tob6To moza KpuMiHAJBHEM KOZEKCOM YKpaiHd KOAHHX KPUMIiHAJILHUX 3aKOHIB He
icHye i He Moxke icuyBatH. I Togi BuHEKae inmma mpobiaema. HaBiTh AKII[O ¢TOCOBHO
chepr KpUMiHAJBHOTO TpaBa i€ IPUHIAN BEPXOBEHCTBA KPUMiHAJBHOTO 3aKOHY,
BCE %K B IbOMY 3aKOHI € TocUJaHHA Ha KoHCTHTymito AK J)Kepeso KPpUMiHAIbLHOTO
mpaBa, TOOTO MPHHIAT BepXoBeHcTBa KoHCTHTYIIT € HeBix €éMHOIO CTOPOHOIO peai-
3amii KpEMIiHAJBHOTO 3aKOHY. 3 IIbOTO BHIIJMBAE, IO CY[ 3arajbHOI IOPHCAMKIIII
OpH PO3rJIAfi KpHMiHAJbHHX chopaB 3000B’sg3aHuii KepyBatucsa i KomcrmTyiieio
YEpaiHnn, i KpEUMIHAJIBPHEM 3aKOHOM.

Tum 6iapmme mio Ilaenym BepxoBroro Cyay Vipainm Bkasas y 1. 2 [locTamoBu
Ne 9 Big 1 amcromaga 1996 p. «IIpo sacrocyBamua Komcrurymii Yrpainu mpm
3ilicHeHHI IpaBoCyAAsd», 0 «ocKinbku KoHcTuTymis Yipainu, SK 3a3HaYeHO B ii
CT. 8, Mae HaWBHUIIY IOPAIUYHY CHIY, a il HOPMH € HOpMaMH# IIPAMOI [Ail, cyau mpu
PO3TIANi KOHKPETHHX CIIPAaB MAOTh OIiHIOBATH 3MiCT Oyb-IKOTO 3aKOHY UM iHITO-
ro HOPMATHBHO-IIPABOBOTO aKTa 3 TOYKH 30pY iHoro BigmosignocTi Komerurymii i B
ycix HeoOXigHmMX BHOmagKax 3acTocoByBaTu KoHcTHTyIio 9K akT mpamoi aii. Cymgosi
piTmeHHS MatoTh I'pyHTyBaTHCh Ha KOHCTHTYTIII, a TaRO0K Ha YTMHHOMY 3aKOHOJABCTBI,
dKe He CYIEePeunTh iif».

I mo cyxa Gesmocepeannbo 3acrocoBye Komerurymito y pasi: 1) xoam 3i amicry
mopMm KomeruTynii me BuIIMBae HeoOXifHiCTh HOJATKOBOI periaMeHTarmii ii moJo-
JKeHb 3aKOHOM; 2) KOJIH 3aKOH, SKHH OyB UMHHEM /0 BBeleHHA B Ailo KomcTurymii
Uy OPHUHATHH MicJad mBOIo, CYHEPEUnTh il 3) KOJU HPAaBOBIJHOCHHH, II[0 PO3TJId-
JTAT0ThCS CYIOM, 3aKOHOM YKpaiHu He BPeTyJIbOBaHO, a HOPMATABHO-IPABOBUH aKT,
npuiitaaTuii Bepxosuoio Pagoro a6o Pagoro minicTpis ABronomuoi Peciybaikum Kpum,
cynepeunTts Komcruryiii Ve painu; 4) koau yrasu [Ipesugenta Yrpainu, AKki BHACTI-
JTOK iX HOPMaTHBHO-TIPABOBOTO XapaKTepy MiAJIATaloTh 3aCTOCYBAHHIO CYIaMHU TPH
BHPIMIeHHI KOHKPEeTHHX CYJOBHX CIpaB, cymepeuaTh KomcruTyiii YEpainm.

TakuM YMHOM, IPH KOHKYPEHIIil «BepXOBEHCTBY iCHYE MPiOPHUTET BEPXOBEHCTBA
Koncturynii, uepes te mo mopmu Komerurymii Yrpainm € HopMaMu mpamoi fii.
TobTo y cdhepi KpUMiHAIBHO-TPABOBUX BiJHOCHH TPABO3aCTOCYBAaU MOKE CIIMPATH-
cd Geamocepeqabo Ha HopMy KoHceTuTyiii Yepainm.

Auge, 3 gpyroro 60Ky, BEpXOBEHCTBO KPHMiHAJBHOTO 3aKOHY € 6a30BMM TpPHH-
IUIIOM KPAMiHAJIBLHOTO MpaBa, i MigcTaBoo AJA KPpHMiHAJIbHOI BiAIOBiAaAbHOCTI i
moKapaHHd € BUEJ0OUHO KpuMinanpuuit Kogeke Ykpainu. TyT Mae Miclie KOHKY-
pernig npuauIie KorcruTymii Ykpaiom Ta NpHHIANIB KPpUMiHaJILHOIO IpaBa, i
Ha MPaKTHIIi B IIilf KOHKYpPEHIIii BUTrpae BEPXOBEHCTBO KPpAMiHAJIbHOTO mpaBa. He-
3Baskaoun Ha okpeMi pimenusa Komcruryimiiinoro Cyay Ykpainm Ta chmemiajbHi
noctanoBH Il1enymy BepxoBroro Cyay Vkpaimum, Ife »KoJeH CyJ 3arajJbHOI IOPHC-
JUKIIII He PO3TJAAHYB *KOJHOI KPHMiHAJbHOI CIpaBH, HOCHJAIOUUCH HAa HOPMH
Koncrurymnii B kBagidikamii ckoeHoro mifcyaaumM uu B oOOIpYHTYBaHHI IIpoLeAypa
CYMOBOTO PO3TIAAAY.
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IEmuMu cooBaMu, CYAHW 3arajbHOI IOPUCAUKIIL OpH PO3TALAl KpHEMiHAJIbHHX
CIIpaB Jif0Th BUKJIIOUHO B MapaJuTrMi BepXOBeHCTBa 3aK0HY. BepxoBencTBo KoHeTH-
Tymii Yepainu, He KayKyud BiKe IIPO BEPXOBEHCTBO IIpaBa, €, IO CYTi, TEOPETUUHH-
MH OPHHIUIAMH, IKi HEMOKJIMBO 3acToCyBaThH. CIMHHM CYAOM B YKpaiHi, AKUH
Jie B mapaJurMi BepxoBeHCTBa IIpaBa, € Komcrurymitiamii Cyg VYkpainm, B ToMy
JUCIi TPH PO3TAAAL CIpPaB, MO CTOCYIOThCA KPUMiHAJIbHO-TPAaBOBOI cdepH.

I romy, Ha mam morasj, Komcrurymitiauii Cyxn VKpainm depe3 CBO HPAKTHRY
MO’Ke UACTKOBO 3HATH BKA3aHY CYINEPEUHICTh Y 3aCTOCYBaHHI KPAMiHAJIHHOTO 3aKO-
HY, OHAK He MOKe HMiAMiHWTH 3aKoHOZaBId. ToOTO caM 3aKOHOJABENbh MOBHHEH
VTOUHHTH KPUMiHAJIbHUHN 3aKOH MIJIAXOM BHeceHHS 3MiH g0 KpuminaabHOTO KOEK-
cy Yrpainm, skumu dikcyBaaucsd 60 BepXOBEHCTBO mpaBa i BepxoBeHcTBo HoHCTH-
Tymii Yrpainu.

OTsKe TPOMOHYETHCA:

[To-mepmre, BusnaTu HOpMEH KoHcTuUTyIii YKpaiHd SK HOPMH OpaMoOi il AJsd
TOT0, {00 CYAM MOIJIH ii 3aCTOCOBYBATH MpH BHPIilMeHHI KPHMIHAJBHHEX CIIPAB, KOJIH
TMPaBOBiTHOCHHM, MO PO3TIAAAAIOTHCSI CYAOM, 3aKOHOM YKpaiHW He BPETYIbOBAHO.

ITo-gpyre, saauimaeTbcsd HEBHPIIIEHHMM OHTAHHS IPO MOAAJbBINI Ail cyay y BH-
magry, arimo Ilaerym Bepxosmoro Cyay Ykpainu He mpuiiMe pilleHHS IIPO 3BEP-
mennsa go Komcrurymitinoro Cyay Vipaimu. Tomy ciaig sakpinutu B KomcTurymii
mpaBo CcyAiB 3BepTaTHC Oesmocepeanbo B Komerurynitinuit Cya Ykpainu 3 muTaHb
KOHCTHTYIiINHOCTI 3aKOHIB i IHIDTMX IpaBOBHUX aKTiB, Ha IiJACTaBi SKHX IIiJadarae
BUpIIIeHHI0 KOHKPETHA CIpaBa.

Tomy mpomoryetbed BusHaunT B KK Vrpainu, a takoxx i 8 KIIK Yrpaiuu, 1o
mopvMu KK Vikpainm moBuHHI He TiMbKH mpuifMaTHCS, a ¥ 3aCTOCOBYBATHCSA BifImo-
Bizao 10 Komerurymii Yrpainu. ¥V pasi HeBH3HaueHOCTi B MHTAaHHi, 9¥ BigmoBigae
Komcrurymii Yrpainm 3acTocoBanuii 3akoH a60 3aKOH, AKUIH MiAJATae 3aCTOCYBAH-
HIO B KOHKDETHIi# cmpaBi, ¢yl 3a KJIOTMOTAaHHIMH YYaCHHWKIB Ipoliecy abo 3a BJjac-
HOIO iHimiaTHBOIO 3yIUHSE PO3TJISA] CIIPABH i 3BEPTAEThCI 3 MOTHBOBAHOIO YXBAJIOI
(moctanoBow) g0 Bepxosuoro Cyay Ykpaiuu, akuii Bigmosiguo fo cr. 150 Koncrn-
Tyiii YEpaiau moske mopymutn neped Koucrurymitinum Cygom YKpainu mATaHHS
mpo Bigmosigmicte KoncruTynmii Yipaiau 3akoHiB.

[To-Tpere, AKIIO B3ATH A0 yBarm mojoskeHHA opamiel i3 Komcrurymiit eBpomeii-
ChbKOI Jep:kaBu, a caMe KomcruTymito AnbGamii B cT. 81 akoi Bcranosieno, mo KK
AnGanii Moske OyTH NPHHHATHH TphboMa I’ ATHMH roJociB ycix uienis Kysemay
(mapaamenty). 3Bigcu caigye, mo KK Anbamii me moske OyTu sminenui#t 6e3 mpoxo-
I:KeHHA CIemiaJbHOI TPOIeAypH BHECEHHS 3MiH J0 HBOTO, 110 B MEPIOY Uepry Ta-
parTye cama Komcrurymis miel gep:rasu.

I romy, axbu Taxkmit opAOK OYB 3ampoBajsKkeHuil B Ykpaimi, To, KK Ykpainn
MOKHA 0yJ10 6 3poOHTH GiJbII ZOCKOHAJIHM i cTaGiIbHEM, aji?Ke MOCIHIImHi, Hempo-
AyMaHi 3aKOHOMPOEeKTH cTaau O pigkicTio, a BHeceHHS A0 KK 3min 6ymo 6 mMmoykIm-
BHUM JIHIIE BHACTIZOK cOpaB/i mpodeciimoro, BUMpPaBAAHOTO 3 METOJOJIOTITHOL TOU-
KH 30py Iigxoxy.

ToMy MH IIPOHNOHYEMO BHecTH 3MiHHU 7o cT. 3 KpuminaasHoro Komekcy YKpainu
2001 p. i Buggactu 4. 1 ¢T. 3 B Takidl pegariii:
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«CraTTa 3. 3aKOHOJABCTBO YKpaiHW Npo KPUMiHAJIBHY BiAINOBiZaJbHICTD

1. 3akoHOaBCTBO YKpalHu Ipo KpUMiHAJIBHY BifMOBiJaAbHiCTh CTAHOBUTEH Kpu-
MiHaabpHAN Kofekc YKpaimm, Komcturymia VKpainu Ta 3araJbHOBH3HAHI IMPHHITH-
OF i HOpMH Mi*KHAapPOAHOTO MpaBa. 3aKOHOMPOEKT PO BHECEHHSA 3MiH 0 UMHHOTO
KpuminaabHoro kojiekcy, momepegabo cxBajeHni OLIbIMICTIO Biff KOHCTHTYIiHHOIO
craany BepxoBuoi Paam Yrpainu, BBasKaeThcA HPHUHATHM, SAKINO HA HACTYMHIH
yeprosi#t cecii Bepxosmoi Pagu VEpainm 3a HbOr0 IIPOTOJIOCYBaJIO He MEHII AK Bl
TPEeTHHH BiJ KOHCTHTYIiMiHOrO cKJagy Bepxosmoi Pagm Vikpaimm i 3a HagBHOCTI
pucHOBKY Komcrurynifimoro Cyay Vkpaimm I[ofo BifmoBigmocTi 3akoHOIpOEKTY
Koncrurynii Vepaian».

0608’ a3koBicTs HasgBHOCTI BHCHOBKY KoncruTymiiinoro Cyay Ykpainu, K equ-
HOTO OpraHy B YKpaiHi, Akm# y BigmoBigHocTi m0 cT. 13 3Bakony Yrpaiaum «Ilpo
Koncruryniiiauii Cys Yrpaindm» Jae BECHOBKH Y CIPaBaXx IMIOA0 KOHCTHTYIiHHOCTI
3aKOHIB Ta iHmMUX mpaBoBHX aKTiB BepxoBmoi Pagum Vkpaimm, arTtiB IlpesugenTta
Yrpainu, axrie Kabinery MimicTpis Vipainm, mpaBoBux akTiB Bepxosmoi Pagm
Asronomuoi Pecunybiairu Kpum mae Ha meti gocarayru Bigmosigmocti Korerurymii
Yxpainu amin, BHeceHHX 0 KpuMinaabHOrO KofeKCy YKpaind, a TAKOK A03BOJIHATH
3HH3HATH BHHHUKJIY B OCTAHHI YacH TeHfgeHIi0 BHocuTh sMinu Ao KK Vkpaimu, mjo
HETATHUBHO BILIMBAE HA 3aKOH i KW TAKUM UHHOM BTpPadae CBOK CTAaGiabHIiCTh.
Tak, 3BepTac Ha cebe yBary To# dakr, mo 3 uacy npuiiaarra KK Biropyci 3 uepBus
1999 p. go ammmsg 2005 p. Oyjao HpUHHATO JHUIME ABAHAANATL 3aKOHIB, AKHMH
BHeceHi HesHauHi aminu g0 Hboro. [lo KK Icmamii 3 1995 p. aMinu BHOCHIKCH ABA/J-
oATh ofuH pa3, a 7o KK Apctpii 3 1975 p. — ABaAlATL YOTHPH pasH, MPH OMbOMY
Bci aMinm Oyiau koMmiaekcHuMu. B Yrpaini aume 3 1 Bepecas 2001 p. g0 1 Bepecus
2005 p. 6yjao mpmitHATO ABAANATH ABa 3akoHm, drkuMu o KK Vkpaimm BHecenmi
JdecATKHU 3MiH [6, c. 54], a Bcboro 3a octanui 10 pokis gii KK Vkpainu Gyino mpuii-
HATO a’K BiciMgecAT 3aKOHIB mpo BHeCeHHA 3MiH Ta gomoBHeHb 0 KK Vrpainm.

Takum unaom, HopMu Komerurymii € HopMamu mpsamol xii, Axki moTeHImifHO 1m0-
BHHHI OyJyTh 3aCTOCOBYBATHCS V BHIAAKY HpoOiaiB y mpaBi abo cymepeuHoCTi HOP-
maM KomcruTymii mososkeHb, IO MIiCTATBbCI B KpHMiHAJIbHOMY 3akoHi. Koskmmii
Ma€ MpaBO HOpH PO3TJIAAL CIpaBH mocujaTHcsa Ha HopMzE KomermTymil Yrpaidmwm i
BHUMAaraTH BifiIOBiZHMX rapaHTili, OMAPalOYKCh Ha Ii aBTOPHUTET i 3HAUUMicTh. OfHO-
JacHO BOHH € KOHIENTYaJbHHMH AJd KPAMiHAJIHHOTO MpaBa, CIPHAIOTh PO3BUTKY
Bciel raaysi KpEMiHAJIBHOTO MpaBa, BU3HAUAIOTD AiAJIbHICTh 3aKOHOAABITA.
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JTE®IHIIISA @ YHKIII KPUMIHAJBHOTO ITIPABA

[Tutagasa opo GYHEKIII KpEMiHAJIBLHOTO IpaBa BiZHOCHTLCS A0 UHCJA AUCKYCIii-
HUX, OCKiJIbEM MUTaHHA Tpo QYHKIIII — Ile TUTAaHHS MPO 3HAUEHHSI KPUMiHAJbHOTO
mpaBa B CYCILIBCTBI i HOTO MOMKJIMBOCTAX.

ITpoGiaema GyHKIIN HpaBa B TeOPeTHUHiH IOPHCIPYAeHIil BuBUaaca GaraTbMa
VUEeHHMH, B TOMY YHCJi i Y BITYH3HAHINE HayIi, IpH IHOMY COPHUMHAIA PisHi TOU-
K¥ 30pY 3 MPHBOJAY CTPYKTYPH DYHKIIiH, XapaKTepUCTHKU OKPEMUX BHJIB i (opm
peaiizanii. Takosk cepefi BUeHMX-IPABO3HABIIB Bce IIfe HE MA€ 3TOJU CTOCOBHO Ca-
Moro BusHaueHHS yHRIII npaBa. ToMy ZaHa TeMa J03BoJfA€ BifHecTH Ii A0 UmcIa
HeJOCTATHLO JOCTiAKYBaHHX B CyUacCHIN Teopii mpasa.

Amajis ocTaHHIX gocaifyKeHb i mybaikarliif, B AKHX 3aI0YaTKOBAHO PO3B’A3aH-
HS JaHOI TpoGJIeMu i Ha SKi CIMPAaeThCcs aBTOP, A€ MifICTABH CTBEPAKYBATH, IO
JeAKi acOeKTH Imiei mpobieMH BHCBiT/OBajucA mo-pisHomMy B pobGorax C. C. Ajexk-
ceeBa [1], M. I. Amicimosa [2], M. I. Batirima [3], A.Il. I'1e6oBa, B. K. IyoroBa
[4], B. H. Kapramosa, T. H. Pagsko [5], B. I'. Cmupmosa [6], 0. I'. Tkauerko [7],
B. A. Toacrik, C. JI. @egoposa [8], B. II. dizimonoBa Ta iH.

CraagmicTs i cmemmdira sBHUIN, BH3HAUYBAHHX uepe3 Aedimimito «pyHRIiA»,
3’SIBUJINCS TPAUAHAME 0aTaTO3HAYHOCTI JAHOTO THOHSTTS.
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