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The international criminal jurisdiction in the sense of the right of the
international judicial bodies in accordance with their competence to consider and
decide on criminal cases is a relatively new legal phenomenon [1]. High expectations
are laid on it in fighting against international crime. One has to admit that at the
beginning of the new millennium, the prevailing culture of impunity continues to
encourage further expansion of human rights violation. The international justice
can help to ensure that international crimes do not go unpunished.

Studying the jurisdiction of international criminal courts and tribunals is gaining
significant scientific and practical importance. A large contribution to the
development of the idea of the international criminal justice was made by many
scholars, having dedicated a number of their publications and practical work,
among which one could mention K. Ambos, L. Arbour, M. H. Arsanjani,
K. D. Askin, M. Ch. Bassiouni, C. L. Blakesley, A. Bos, L. Caflisch, A. Cassesse,
R. S. Clark, J.Crawford, H. A. M. von Hebel, P. Cesare, Ph. Kirsch, R. May,
T. Meron, J. Murphey, G. O. W. Mueller, V. P. Nanda, R. B. Philips, G. Gaja,
A. Pellet, L. N. Sadat, M. Scharf, D. J. Scheffer, A. Triffterer, V. Tochilovsky,
A. Zimmermann, J. Stone, R. K. Woetzel, E. Wilmshurst. In the Soviet legal science
the concept of international criminal responsibility was developed in the works of
A. Trainin, N. Polansky, A. Poltorak, D. Levin, N. Lebedev, I. Ledyakh,
P. Romashkin, S. Chernichenko and other scientists. Within the last decades there
has been a tendency to increase the attention to the topic. In the post-Soviet
period significant contribution to the development of the concept of international
criminal jurisdiction was made particularly by I. Blishchenko, Y. Vasiliev,
R. Kalamkaryan, I. Kostenko, R. Mullerson, A. Naumov, Y. Reshetov, V. Rusinova,
I. Fisenko and many other reputable lawyers. In the Ukrainian legal science the
issues of the international criminal justice and international legal regulation against
large-scale violations of human rights have been approached by V. Antipenko,
M. Buromensky, V. Butkevich, S. Vihrist, N. Gnatovsky, V. Gutnick, D. Kasinyuk,
D. Kuleba, N. Zelinskaya, I. Lukashuk, A. Matsko, N. Paszkowski, T. Syroed.

The adoption of the Statute of the International Criminal Court (ICC) was a
major step in a longstanding effort to establish a permanent forum of international
criminal justice [2]. The attempts to create a universal judicial mechanism for
prosecuting criminals responsible for committing the most serious crimes, were
undertaken since the beginning of twentieth century, starting from the World
War I and continuing after Nuremberg Tribunal establishment [3]. Nuremberg
precedent played a crucial role in developing the basic principles of the international
criminal justice as well as in defining crimes subject to it [4]. It was the first
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successful precedent of prosecuting individuals in the international judicial body
by states on behalf of international community [5]. In 1947, the UN General
Assembly requested that the International Law Commission, then referred to as
the Codification of International Law, begin to codify the principles of international
law that emerged from the Nuremberg Tribunal; the first draft statute for
establishing an ICC was completed in 1950 [6]. Nonetheless serious attempts were
made by the international community after the World War II to establish a
permanent court that would prosecute individuals on the basis of international
criminal jurisdiction, constant disagreement with regard to the scope and definitions
of criminal offences which would constitute the subject matter jurisdiction of the
future international criminal court, as well as political situation in light of the
Cold War, made all efforts unsuccessful [7]. The end of the East-West confrontation
was accompanied by horrible events happening in the former Yugoslavia and later
in Rwanda [8].

Atrocities that occurred and failure of the domestic judicial systems to prosecute
responsible for them individuals made international community come back to the
idea of common efforts in exercising justice [9]. Eventually two ad hoc Tribunals
(one for the crimes committed in the Former Yugoslavia and one for those in
Rwanda) were established by virtue of Security Council resolutions in application
of Chapter VII of the UN Charter [10]. The basis for the jurisdiction of both
Tribunals was found in the Security Council’s competence according to the UN
Charter and later was challenged by the Defence in one of the first ICTY cases,
Tadic [11]. The imperative character of jurisdiction, right of the Tribunals to
withdraw cases from domestic courts, and their establishment in general were
viewed illegitimate; Defence argued that there was no sufficient basis set in the
UN Charter which would authorize the SC to establish judicial bodies [12]. Together
with nevertheless effective functioning of ICTY and ICTR, which prosecuted
individuals for genocide, war crimes and crimes against humanity, the idea of
permanent international criminal court based on the international treaty and thus
having ‘agreement’ jurisdiction was gaining a certain practical shape [13].

The Preparatory Committee of the International Law Commission was working
on the draft of the future ICC statute, and finally in 1994 the ILC produced a
comprehensive draft statute for an international court which was submitted to the
UN General Assembly. Four years later, on July 19, 1998, the ICC Statute was
adopted in Rome [14]. While the Statute was drafted, the ideal concept of the
universal international court exercising criminal jurisdiction over individuals who
committed international crimes was darkened by expectable lack of consensus
among states with regard to many disputable issues [15]. These issues related as
to general questions as finding a balance between remaining states’ sovereignty
untouchable and giving ICC criminal jurisdiction over their citizens; level of the
SC control over the ICC activities as well as procedural matters and subject matter
jurisdiction [16].

Despite these difficulties, the Preparatory Committee was able to resolve or
narrow many of the issues, such as parameters of the principle of
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«complementarity», governing the relationship between the ICC and national judicial
systems and other controversial issues [17]. The ICC Statute is a complex document
presenting a consensus of international community and therefore is quite different
from the ICTY an ICTR Statutes as well as national criminal legal laws, which do
not have to satisfy interests of various states with various political concerns [18].
The basis of its jurisdiction is a treaty and therefore it does not establish universal
jurisdiction: it exercises territorial and active personal principles of jurisdiction
[19]. The unique nature of the Rome Statute explains complex system of provisions
set in it [20].

While implementing the ICC Statute into domestic systems, the states faced
the necessity of changing not only constitutional provisions, but also criminal and
criminal procedure law, criminalizing the offenses under the Rome Statue and
providing procedural guarantees for cooperation with the Court. All these changes
were made in order to bring national legislation in accordance with the Statute’s
provisions. They also served an idea of development of the legal foundation for
domestic prosecutions of the international crimes [21]. This idea is consistent
with the complementarity principle of the ICC: establishment of the Court and its
jurisdiction as provided by the Statute had as an objective not to limit national
courts but rather urge them to conduct prosecutions of international crimes [22].

The ratification process included a thorough analysis of the Statute in light of
the domestic legal order, which, in many countries, has led to intense debate of
the compatibility of the Rome Statute with national Constitutions [23]. Main
constitutional issues included extradition of the state’s nationals to the ICC [24],
possibility for the court to impose a term of life imprisonment [25], and the
constitutional immunities, such as those conferred on heads of states or
parliamentarians, with the duty to arrest and surrender suspects, irrespective to
their official status. Other controversial issues, effected criminal and criminal
procedure law were exercise of the prerogative of pardon; execution of requests
made by the court’s Prosecutor [26]; amnesties decreed under national law or the
existence of a national statute of limitations [27]; and the fact that persons brought
before the court will be tried by a panel of three judges rather than a jury [28].

Several factors are important for analyzing the constitutional incompatibility:
prohibition of the reservations (Art. 120 of the Statute); complex process of
amending constitutions; and the nature of the legal system of the Member State.
The last one is especially important for the purpose of the present analysis. Dualist
countries, when they deemed provisions of the Statute being inconsistent with
their domestic law to the extent that it became an obstacle for the Statute’s
ratification, had to find a way to harmonize their national law, and constitutions
in particular, with the Rome Statute. For monist states, ratification of the Statute
formally did not create a necessary burden of adjusting national legislation [29].
The rank of international rules and its position within the national legal order is
established by constitutions both in monist and dualist states [30]. The trend
nevertheless exists that if the conflict between national and international law
arises, monist states do automatically recognize precedence of the international
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law, and human rights norms in particular. With regard to constitutional provisions
and their relation to international law rules, they may be either overridden by
international law or have an equal rank [31].

Some states do not represent a clear monist or dualist system. Germany, for
example, is a hybrid monist/dualist system [32]. It is required that «act of consent»
introduces a treaty into domestic system although general principles o international
law and customary law constitutes part of federal law automatically [33]. According
to the Constitution of Germany, Article 25 «Public international law and federal
law», «[t]he general rules of public international law form part of the Federal law.
They take precedence over the laws and directly create rights and duties for the
inhabitants of the Federal territory» [34]. Since the Rome Statute is a treaty it
has a rank of legislative act which incorporated it into national law, ICC Statute
Act, its provisions theoretically could be overridden by other legislation. The lex
posterior rule applies here; but in regard to treaties in the field of human rights,
which is Rome Statute in its nature, the more recent opinion argues in favor of
the concept of lex specialis [35].

It would seem that dualist states had to perform more extensive legislative
activity on adjusting national constitutions while implementing the Rome Statute
into domestic law. However, most of countries, representing both dualist and
monist legal systems, conducted a harmonization process in a way requiring only
minor changes [36]. Two main methods of harmonization of national constitutions
with the Statute were amendment and interpretation. Amendment of the
constitutions was done in a different way in different countries: in some
constitutions concrete controversial provisions were amended [37]. In German
Constitution, for instance, Article 16 was changed: the provision stated that «[nJo
German may be extradited to a foreign country» was amended in a way to allow
extradition to «to a member state of the European Union or to an international
court of justice as long as the rule of law is upheld» [38]. Another amending
approach, exercised by many monist and dualist countries was general in nature
and did not specify the constitutional provisions to which it was intended to
relate. For example France, Brazil, Belgium, and Luxemburg, amended their
constitutions with the new provision stating that the states «recognize the
jurisdiction of the ICC» (France); «nothing in the constitutions can be an obstacle
to ratify the Rome Statute and fulfil obligations according to it» (Luxemburg)
[39]. Even though it is called amendment method, the consequence of adding such
provisions was flexible interpretation of the constitutional provisions which
nevertheless had controversial character. It is suggested that such general
amendment provides or clarifies that the treaty would take precedence over
constitutional provisions in the event of any conflict, as, for instance, was presented
in Belgium legal position [40]. In Netherlands, Ratification Act was adopted which
established that the Rome Statute overrides the Dutch Constitution to the extent
of any inconsistency; the same approach was exercised in Finland through
Cooperation Act [41]. Interpretative approach was used in most of the Member
States: their constitutions were read as consistent with the Rome Statute [42]. As
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a result, no amendments were made to the constitutions; closer analysis of the
Statute together with the relevant constitutional provisions has led to an abeyance
of initial concerns about compatibility, in favour of the view that the Statute and
the constitution can be read harmoniously. Number of states signed but did not
ratify the Rome Statute referring to constitutional incompatibility. However, one
may find rather political than legal reasons: the constitutional problems raised
derive first of all from the effect of transfer of sovereignty resulting from the
ratification [43]. Legal analysis done by the Member States’ Constitutional Courts,
interpretation and relevant legislative efforts of states clearly showed that from
the legal point of view, the spirit of the Statute and its concrete provisions are
coherent with the contemporary legal order of the civilized nations. In many
countries harmonization of national law went far beyond constitutional review.
Germany, for example, adopted a largely independent body of rules on a form of a
Code of Crimes against International Law (CCAIL) in June 2002 [44]. It was
drafted in order to align German criminal law with the Rome Statute, and to
facilitate the domestic prosecution process which has priority. The main objective
of the Code was to implement penal regulations of the ICC Statute. Other objectives
included to promote legal clarity and practical application with standards in a
single body of rules; to guarantee indubitably for the complementarity of the
prosecution responsibility of the ICC that Germany is always in the position to
prosecute crimes for which the ICC is competent [45]. All crimes within the subject
matter jurisdiction of the ICC were incorporated into German domestic law pursuant
to the CCAIL. Moreover, the Code went beyond the requirements of the Rome
Statute and criminalized offences according to customary international criminal
law which are wider in scope than the subject matter jurisdiction of the ICC, such
as Protocols to Geneva Conventions.

I would like to focus on one provision of the Rome Statute and its impact on
national law of the Member States: irrelevance of the official capacity and
immunities with regard to the exercise of the ICC jurisdiction. The problem of
immunities granted by most of the Member States’ constitutions to heads of state
or government, members of government or parliament, elected representatives or
government officials and establishing of the ICC jurisdiction over them was one of
the first to resolve while implementing the Rome Statute into domestic
legislation [46].

The strong tradition to entitle certain categories of state officials with immunity
from criminal jurisdiction pursuant both to national and international law was
explicitly overridden by Article 27 (1, 2) of the Rome Statute, which establishes
that «[t]his Statute shall apply equally to all persons without any distinction
based on official capacity...» (27 (1)); «[iJmmunities or special procedural rules
which may attach to the official capacity of a person, whether under national or
international law, shall not bar the Court from exercising its jurisdiction over
such person» (27 (2)). In order to comply with the Rome Statute, the Member
States must clarify (by amendment or by authoritative interpretation) that their
constitutional provisions guaranteeing immunity for state officials do not preclude



346 Axmyaavri npobaemu depicasu i npasa

surrender to the ICC. Almost no countries changed their constitutional provisions
covering immunity issue. As it was mentioned above, amendment of constitutions
mostly had general harmonizing nature. Norway for example, added a provision
into the Constitution stating that «[t]he Statute ... does not conflict with the
Constitution.» Spain took similar approach; however both Spanish and Norwegian
Constitutions grant absolute immunity for the Kings while the Statute establishes
that the state shall disregard immunity if it has to surrender a suspect to the ICC.
The main point in reasoning was that possibility of the conflict between these
provisions seems to be very hypothetical and must not create an obstacle for
prompt ratification of the Rome Statute [47].

There were several ways chosen by interpretative authorities in order to establish
consistency of the Statute and constitutional provisions with regard to immunities
[48]. First emerged from wording of the Statute which requires recognition only
of the ICC jurisdiction over immune individuals, and not explicitly of domestic
and foreign courts’ jurisdiction; therefore irrelevance of immunities outside national
judicial system in compatible with constitutions. Second, particularly interesting,
was recognition of the customary international rule that immunity is irrelevant
when international crimes are in stack and therefore surrender of such an individual
would be consistent with the international obligations of the state. Third approach
was rupturing of the constitutional order by commission of heinous crimes. In
situations, where international crimes are committed by a senior state official,
the very constitutional framework of the state is likely to have been profoundly
ruptured and therefore a perpetrator violating constitutional principles cannot
rely on the constitution for protection [49]. For instance, the Finnish Constitution
confers some immunity on the President and Ministers and there are particular
procedures regarding the institution of proceedings against the President, Ministers
and Members of Parliament in other laws. The Finnish Parliament decided that
because of the nature of the seriousness of the crimes within jurisdiction of the
ICC, these provisions would not apply in a relevant situation so there was no need
to expressly override them [50].

A clear distinction should be drawn between constitutional provisions granting
immunity and those requiring additional procedure for arrest and prosecution of
a state official. For example, pursuant to article 46 (1) of the Constitution,
(«Indemnity and immunity of deputies»), «[a] deputy may not at any time be
prosecuted in the courts ... for a vote cast or a statement made by him in the
House of Representatives [Bundestag] or in any of its committees» [51]. This is a
provision establishing immunity. Parts (2), (3), and (4) require permission of the
Bundestag in order to arrest or prosecute a deputy. It means that there is immunity
from prosecutions for statements made in Bundestag, however that does not mean
that the Constitution provides exclusions from criminal liability; it just requires
permission of the Parliament to start proceedings. Moreover, article 24 of the
Constitution authorizes the German Parliament to transfer part of German sovereign
rights to an international body like the ICC. It is considered that Article 24,
which states that «[t]he Federation may by legislation transfer sovereign powers
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to intergovernmental institutions», overrides Articles 46 so that the potential
immunity conferred in the Constitution is not applicable to the ICC. As for domestic
prosecutions, the courts can try deputies upon permission of Bundestag; there is
no general immunity from criminal jurisdiction. Furthermore, in case of
international crimes Bundestag would be obliged to give such permission because
it would be within international obligations of Germany. Thus the related provisions
of the German Constitution were not changed because they do not conflict the
Statute [562].

Both dualist and monist states mostly chose the broad interpretative approach
in harmonizing their domestic law with the Rome Statute with respect to immunity
issues. It was fully justified by absence of any provisions of the Rome Statute
explicitly obliging states to change their national law and in particular there are
no provisions requiring abolishing immunities with respect to other than ICC’s
jurisdiction [53]. The states that ratified the ICC statute agreed with the ICC’s
jurisdiction over their immune state officials for sake of justice guaranteed by the
comlementarity principle of ICC. However, states did not agree to eliminate the
principle of immunity at all, even with respect to international crimes; none of
the Rome Statute provisions explicitly oblige states to conduct domestic prosecutions
over international criminals on the same principles that are applied by the ICC.
However, the principle of the complementarity as well as wording of the Preamble
and cooperation provisions of the Rome Statute constitute: a) duty of the Member
States to prosecute crimes within the subject matter jurisdiction of the ICC; and
b) duty to ensure that national legislation gives a procedural possibility for states
to arrest and surrender individuals to the ICC regardless of their official capacity.
Both obligations deal with different means of exercising criminal jurisdiction by
Member States. Does it mean that legislation respecting immunity from criminal
jurisdiction is an obstacle for full compliance with the states’ international
obligations under the Rome Statute? In other words, would national courts’
acceptance of immunity defense in case of international crimes comply with the
state’s international obligations despite that fact that they are obliged to disregard
it when issuing an arrest warrant? [54]. The analysis presented here is based on
the assumption that the state recognizes the precedence of the international
obligations over the constitution and laws either being monist state, or enacting
law providing so.

First of all, before analyzing whether such existing legislation is coherent with
the Statute, one should answer the question if a duty to prosecute domestically
under the Rome Statute exists in general. If there is no such an obligation, then
conflicting provisions of national law are irrelevant. Both explicit language of the
Preamble of the Rome Statute and implicit meaning of the admissibility provisions,
construing principle of complementarity, make possible to suggest that there is
such a duty[55]. According to the Preamble, states agreed on the Statute «affirming
that the most serious crimes of concern to the international community as a whole
must not go unpunished and that their effective prosecution must be ensured by
taking measures at the national level and by enhancing international cooperationy»,
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«determined to put an end to impunity for the perpetrators of these crimes and
thus to contribute to the prevention of such crimes»; «recalling that it is the duty
of every State to exercise its criminal jurisdiction over those responsible for
international crimes» [56]. Principle of complementarity does not constitute any
explicit obligation. It is a strong presumption upon which the concept of
complementing nature of the ICC was developed, that states would take all possible
measures in order not to be determined as «unwilling» or «unable» to conduct
domestic prosecutions [57]. However, principle of complementarity has not only
declarative character, it has very practical impact on the implementation process.
This principle means that a state with jurisdictional competence has the first
right to institute proceedings unless the ICC itself decides that the state «is
unwilling or unable genuinely to carry out the investigation or prosecution» [58].
The assumption in Rome was that such a determination would be straightforward
for the ICC in either of two situations: when the state chooses not to exercise its
jurisdiction («unwilling»); or when the states’ legal and administrative structures
have broken down («unable») [59].

There is the third possibility for the ICC to determine the state as «unable»:
when the national legislation, including both criminal and criminal procedure
law, does not ensure prosecutions of the crimes within the subject matter jurisdiction
[60]. This brings us to the conclusion that in order not to be determined as «unable»
state, its legislation should comply with the Rome Statute, including provisions
of irrelevance of immunity. This conclusion does not mean the state is obliged to
do so; if the state’s legislation affirms immunity from domestic prosecutions it
would then mean that the only recourse would be to arrest and surrender such a
person to the ICC upon its request [61]. But isn’t arrest and surrender the individual
to the international criminal tribunal a clear exercise of the state’s criminal
jurisdiction exactly from which such an individual is immune?

Secondly, the Member State is obliged to «comply with requests for arrest and
surrender» suspects to the ICC, according to the Article 89 of the Rome Statute
«Surrender of persons to the Court.» Since the ICC does not recognize immunity
and has jurisdiction over individuals regardless of their official capacity, it might
be a case when the Court requests to arrest and surrender a person who is entitled
immunity according to the constitution, for example a senior state official of this
state. There would be a conflict between national constitution which has been
nevertheless interpreted as harmonic with the Statute, and obligations pursuant
to the Statute. Since obligations under the Statute presumably precede over national
law, provisions of the Statute establishing them would override national norms
granting immunity. Thus there is an international obligation of Member States to
exercise their criminal jurisdiction over immune individuals arresting and
surrendering them to the ICC upon request of the Court; and national legislation,
including constitutions, may not restrict it [62].

Moreover, under the Rome Statute, (Article 88 «Availability of procedures
under national law»), the Member States shall «ensure that there are procedures
available under their national law for all of the forms of cooperation which are
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specified under this Parts (Part 9, «International Cooperation and Judicial
Assistance» ) [63]. That means that there is an obligation of the Member States to
ensure that their domestic law makes possible enforcement of the Article 89,
obliging arrest and surrender a suspect, regardless of his official capacity, to the
ICC upon its request.

Therefore, the following conclusions can be made:

1. There is an international obligation of the Member States to prosecute for
international crimes within their criminal jurisdiction under the Rome Statute
[64]. Therefore national provisions restricting fulfillment of these obligations are
overridden by the Statute and thus unenforceable.

2. Another international obligation (according to the Statute) includes duty of
states to exercise their criminal jurisdiction when arresting and surrendering
individuals to the ICC, including those granted immunity according to the
constitutions; and ensure that national legislation gives grounds to act so.

3. States that that implement this obligation, without providing for removal
of immunities for domestic prosecutions, would be in a situation where they can
only surrender a person but cannot prosecute [65].

4. Legislation granting immunity from criminal jurisdiction is incompatible
with the Statute. Therefore the immunity defense based on this legislation could
be unlikely accepted by the court in case of international crimes, even if the
person granted absolute immunity by the constitution of the state.

Therefore, irrelevance of immunity in domestic prosecutions is «implicitly
presupposed and required by the Statute for the proper functioning of
complementarity principle» [66]. Changes in national legislation if it is inconsistent
with the Statute with regard to the issue here «are legally imposed» by Article 27
(2) read in conjunction with Article 88» [67]. All these conclusions allow us to
suggest that the national courts of the Member States have strong legal basis
under the Rome Statute for denial of immunity defense when international crimes
are at stack even if changes in relevant legislation were not done. Another question
is whether they would ever do so.

Practically, there is almost no chance that national courts would try, for example,
a head of their state. First, because the crimes within the ICC’s jurisdiction
usually have massive and systematic nature, and involve active participation of
state authorities. If it is a weakened country suffering from genocide and other
international crimes, there is a small chance that judiciary would be able to function
properly. If it is a strong power-centralized state and senior state official would be
suspected in commission of such crimes, there is again almost no possibility that
judiciary would be willing to go against executive. And if a state functions according
to the rule of law, and judiciary would be willing and able to apply provisions of
the Rome Statute and follow the state’s international obligations, it is hard to
imagine that such a state would ever suffer from any of the crimes within the
jurisdiction of the ICC. As it was proven above, there is an international obligation
of Member States to prosecute individuals within their jurisdiction for international
crimes under the Statute. Preamble says that states have to «exercise criminal
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jurisdiction»; [68] Article 17 establishes that «the case is inadmissible if the case
is being ... prosecuted by a State which has jurisdiction over it....» Consequently it
seems that if the state recognizes universal jurisdiction, it has an obligation to
prosecute all individuals regardless of their nationality [69]. Fulfilment of the
duty to prosecute may also mean extradition of a suspect to the state of his
citizenship, pursuant to international agreements on criminal and judicial assistance
(if such a state seems to be «willing» and «able» to prosecute; otherwise the
person might be surrendered to the ICC).

The Statute of the ICC does not require states to invoke universal jurisdiction.
However, with regard to some of the offences within the subject matter jurisdiction
of the ICC, there are other conventional international obligations of states to
exercise it. This duty to either prosecute or extradite is contained in Convention
(IV) relative to the Protection of Civilian Persons in Time of War, Article 146
[70]. States parties to the Geneva Conventions are obliged to seek out and either
prosecute or extradite those suspected of having committed «grave breaches» of
those Conventions: «Each High Contracting Party shall be under the obligation to
search for persons alleged to have committed or to have ordered to be committed,
such grave breaches, and shall bring such persons, regardless of their nationality,
before its own courts. It may also, if it prefers, and in accordance with the provisions
of its own legislation, hand such persons over for trial to another High Contracting
Party concerned, provided such High Contracting Party has made out a prima
facie case» [71].

With respect to other crimes under the Rome Statute, there are no treaty
international rules which explicitly require exercising of universal jurisdiction.
However, it may be argued that extraterritorial punishment of genocide, for
instance, has become a customary international rule. Moreover, prohibition of
genocide reached jus cogens rank and there is erga omnes obligation to prevent
and punish genocide. Both concepts (jus cogens and erga omnes) have universal
character. There is uncertainty as to whether obligations erga omnes involves the
imposition of obligations and duties on states or merely the granting of certain
rights. Bassioni considers that one of the consequences of such a characterization
is that states must recognize the universality of jurisdiction over such crimes and
must not grant immunity to the violator of such crimes [72]. However, full analysis
of correlation of erga omnes and universal jurisdiction would exceed the scope of
the paper [73]. The only strong suggestion may be made that when erga omnes
obligation is related to international crimes it gives right to states to prosecute
responsible for them individuals applying principle of universality [74]. In
Nulyarimma v. Thompson, the Federal Court of Australia found that «the
prohibition of genocide is a peremptory norm of customary international law (jus
cogens) giving rise to non-derogable obligations erga omnes that is, enforcement
obligations owed by each nation State to the international community as a
whole....» [75].

Ad hoc Judge Kreca in his dissenting opinion in Bosnia v. Yugoslavia stated
that «the norm prohibiting genocide, as a norm of jus cogens, establishes obligations
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of a State toward the international community as a whole, hence by its very
nature it is the concern of all States. As a norm of jus cogens it does not have, nor
could it possibly have, a limited territorial application with the effect of excluding
its application in any part of the international community. In other words, the
norm prohibiting genocide as a universal norm binds States in all parts of the
world» [76].

With regard to crimes against humanity, there are no treaties establishing
universal jurisdiction. There is also no universal opinion whether it is jus cogens
norm or prosecution of them is an erga omnes obligation even though such opinions
prevail in international and domestic jurisprudence [77]. Therefore, there is no
formal duty of states to recognize universal jurisdiction with respect to all crimes
within the ICC jurisdiction neither under Rome Statute and other treaties nor
according to the customary law. However, recognition of necessity to jointly fight
crimes against international law made states go beyond the scope of their
international obligations. Now most of European states implemented the principle
of universal jurisdiction into their criminal and criminal procedure law: Estonia,
Netherlands, Belgium, Norway, Finland, Germany and others; some of them only
with regard to ICC crimes, some on a general basis. For example, Germany
established universal jurisdiction when international crimes are in stack. According
to the Code of Crimes against International Law (CCAIL), Section 1, German
public prosecutors are allowed to investigate the crimes under the Rome Statute
regardless of where, when, by whom or against whom the crimes are committed:
«even when the offence was committed abroad and bears no relation to Germany»
[78]. The question remains whether the domestic courts of Germany are obliged to
prosecute any individual for international crimes. According to the Criminal
Procedure Code of Germany, Article 153 (f) [79] which was added to the Code
according to CCAIL, «a prosecutor need not prosecute if the accused is not present
in Germany and such presence is not to be anticipated».

Belgium exercised the same approach deciding on the extent of applicability of
the universal jurisdiction. In Sharon, the complaint was brought before the Belgian
court concerned the killings of 900 Palestinian men, women and children in the
Sabra and Shatila refugee camps in the suburbs of Beirut, Lebanon in September
1982 [80]. The Court’s decision was based on its analysis of Belgian law which
concluded that no investigation can be opened in Belgium for war crimes, crimes
against humanity or genocide unless the suspect is found in the country. Court of
Cassation upheld the first instance decision [81]. Therefore, even though domestic
acceptance of the universal jurisdiction and duty to prosecute for international
crimes together may create an obligation to exercise criminal jurisdiction by Member
States over all persons regardless of their nationality, the procedure and limits of
such universal jurisdiction are governed by national law. It might be clearly
suggested only that national courts are authorized to prosecute such individuals;
or extradite them either to the state or to ICC [82].

As one can see, the Rome Statute does not explicitly oblige states to disregard
immunity, it declares that the ICC’s jurisdiction shall not be barred by immunity
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under both national and international law (27 (2)). Principle of immunity of foreign
state officials from domestic prosecution has not been declined and will more than
unlikely be eliminated because of the risk of politically motivated prosecutions
over foreign state officials. There are reasonable grounds to believe that states
might use accusation in commission of crimes in political games. This is one of the
reasons why we can only find precise rules in international law which give
jurisdiction over immunity privileged individuals to international criminal
tribunals. But since the crimes at issue are those which threat international
community as a whole, one may argue that there are conflicting interests: to avoid
political and ambiguous prosecutions but to guarantee prosecution of any individual
responsible for international crime. If such a person falls under the jurisdiction of
the ICC than even if the state does not prosecute him there are legal grounds to
try him in the ICC. But if the person is not national of the Member State and did
not commit a crime on the territory of the Party, then only by exercising universal
jurisdiction the international community may ensure his punishment. Therefore,
if a state declines to prosecute an individual on the basis of his immunity and this
individual does not fall under the jurisdiction of the ICC, there are almost no
possibilities to hold him responsible because usually high level state officials are
not tried in their own states. However, states do not act according to moral
obligations but according to their national law and international obligations. Variety
of decisions made both by international and domestic court shows inconsistency of
applicable international law and approaches of its interpretation. This is a result
of a conflict between treaty and customary international rules respecting immunity
from foreign prosecutions (which have never been declined by international law)
and principle of irrelevance of immunities when international crimes are in stack
together with the general obligation to prosecute international crimes. With regard
to international criminal prosecutions carried out by ICTY, ICTR, and ICC, the
principle of irrelevance of official capacity has formed a customary rule establishing
exception from immunity [83]. Adoption and implementation by states of the
Rome Statute reasoned not only review and changes in national law made in order
to comply with the Statue’s provisions; it affected existing international rules
which may influence application of the Statute.

Changes on a national level included explicit or implicit elimination of all
types of immunities, traditionally granted to individuals by a state, in cases of
international crimes covered by the ICC jurisdiction. Interpreting the principle of
complementarity, irrelevance of immunities was accepted by countries not only
with regard to compliance with the Court’s jurisdiction over immune persons, but
also on a domestic level, which would allow national courts to prosecute this
state’s officials for international crimes regardless of their official capacity.
Moreover, the Rome Statute had a considerable impact on international law on
immunities [84]. Drafters of the ICC Statute did not intend to influence existing
rules of international law. However, the Rome Statute’s interpretation created
uncertainty once more rising a question of a balance between values of a state’s
sovereignty and human rights protection by punishment of international crimes.



Axmyaavni npobaemu depicasu i npasa 353

The conflict between these values is reasoned by a specific nature of human rights
law and other norms of international criminal law. As the ICTY held in Kupreskic,
«<norms of international humanitarian law were not intended to protect State
interests; they were primarily designed to benefit individuals gqua human beings»
[85]. International rules regulating immunities has been reconsidered in light of
existence of controversial provisions between customary and treaty norms respecting
personal and functional immunity of foreign state agents and developing principle
of irrelevance of immunity in cases including international crimes. To become an
equal respected member of an international society, it is important to implement
the Rome Statute. Ukraine, seeking recognition as a democratic state, must ratify
the Statute and therefore change domestic legislation according to its principles,
in particular, with regard to the immunities from criminal prosecution of state
officials.
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Summary

Dryomina-Voloc N.V. Problems of international criminal jurisdiction within the context of
fight against impunity of higher state officials. — Article.

The article considers separate aspects of the international criminal jurisdiction, specifically with
regard to its role in fighting impunity of state officials responsible for international crimes. Parties
to the Rome Statute possessing international obligations pursuant to its provisions must reconsider
domestic approach to the immunities issue due to the norm establishing irrelevance of the state
capacity when international crimes within the ICC jurisdiction are in question. It is emphasized Rome
Statute has changed the legal framework of immunities at the international and national levels,
leaving unsolved the problem of the balance of avoiding impunity for international crimes from one
side, and avoiding the abuse of criminal component in political games from the other.

Keywords: international criminal jurisdiction, immunity, international crimes, International
Criminal Court.

Anoranis

Jpvomina-Borox H.B. Axryainpni mpoGiemMu MimHapogHOT KPUMIHATBHOT IWOPUCAMKIIT B KOH-
TeRCTi GOPOTHOM 3 Ge3RapHICTI0O BUNIMX MOCAAOBMX 0cCib Aepaxan. — CrarTs.

Y cTaTTi po3TAAAAOThCA MeAKi acleKTH MiKHAPOJAHOI KPUMiHAIbHOI IOPUCAMEIIl, 30KpeMa I10j0 ii
poai B G0poThOi 3 0€3KAPHICTIO BUIIIMX MOCAN0OBUX OCi0 Tep:kaBu. BifizHauaeThesd, 110 fep:RaBU — yuac-
HUIli PUMCbKOrO CTaTyTy, BUKOHYIOUM MiKHAPOAHI 3000B’ A3aHHA 3Ti/[HO 3 [i0r0 MOJIOKEHHAMY, TOBUHHI
neperyIAHYTHA HalliOHAJTbHUI MiXiJ 10 iMyHiTETiB ocagoBUX 0ci0, Oepyun 10 yBaru HOpMY, AKa BCTAHOB-
JII0€ HENPUIYCTUMICTh MOCUJIaHHA HA 110¢a/[0Be CTAHOBUIIE 0COOU B Pa3i BUMHEHHSA MiKHADPOJHOTO 3J0-
YWHY, 110 BXOJUTh Y NpeIMeTHY OpucAuKIilo MiskHapogHOro KpuMiHaibHOrO cyay. Ilizkpeciaoerbed,
110 T0JI0KeHHA PUMCbKOTO CTATYTY 3SMiHUJIW CUCTEMY HOPM, 110 PETYJIOI0Th iMyHITETH Ha MisKHADOTHO-
My Ta HAI[iOHAJbHOMY DiBHAX, 3aJUINAI0UA HEBUPIIIIEHOIO MPod/ieMy 0aJaHCy, 3 0OHOTO 00Ky, IPaBOBOIO
3a0e31eueHHA OOPOTHOU 3 0e3KAPHICTIO MOCAJOBUX 0Ci0, BUHHUX Y BUMHEHHI MiKHAPOJAHUX 3JOUYUHIB, i,
3 iHIITOro 0OKY, YHUKHEHHA 3JI0BKMBAHHA KPUMiHAJBHO-TIPABOBUMU 3aC00aMU B MOJITUUHUX MiTAX.

Kawouoai crosa: MikHapo Ha KPUMiHAIbHA IOPUCAUKILIA, IMyHITET, MisKHADOAHI 3J0unHM, MikHa-
POXHUI KPUMiHAJIbHUN CY/I.

AunHoTanusa

A pémuna-Borox H. B. AkryanbHble MPoGiaeMbl MeXkIYHAPOAHON YrOTOBHOM IOPUCIUKIUU B KOH-
TeKcTe GOPLOBI ¢ Ge3HAKA3aHHOCTHIO BBICHIMX JOJMMHOCTHBIX JHI[ rocyfrapcrs. — CTarhd.

B cratbhe paccMaTpuBalOTCA HEKOTODPbIE ACEKThI MeKAYHAPOIHONH YIoJ0BHON IOPUCIUKIIMN, B Uac-
THOCTH, €€ POJib B 00phle ¢ Ge3HAKA3AHHOCTHIO BBICIINX JOJKHOCTHBIX JUIL TocyjapcTBa. OTMeuaercs,
YTO ToCylapeTBa — YUACTHUKU PUMCKOTO ¢TaTyTa, BBIIOJIHAA MeKRIYHAPOTHbIE 003aTeNbCTBA B COOT-
BECTBUM € €ro MOJI0KEHUAMHU, JOJKHBI I€PECMOTPETh HAMOHANBHBINA HOJX0[ K UMMYHUTETaM JTOJK-
HOCTHBIX JIUI, TPUHUMAA BO BHUMaHUe HOPMY, YCTaHABIMBAIOIIYIO HETONYCTUMOCTD CChIIKU Ha IO K-
HOCTHOE T0JI0sKeHUe B ciaydyae COBepIIeHUA MeskIyHAPOJHOTO MPECTYIJeHUs, BXOJAIIEro B IpeiMeT-
HYI0 IOpUCAUKIMI0 MeskIyHaposHOTO YyroaoBHOrO cyia. IloguepkuBaercs, 4To moJoxeHuss Pumcroro
CraTyTa USMEHWJIU CUCTEMY HOPM, PeryJIUPYIOIIUX UMMYHUTETHI HA MesK/IYHAPOTHOM 1 HALIMOHATbHOM
YPOBHAX, OCTaB/JIAA HepellleHHON mpo0dieMy OajaHca, ¢ OJHON CTOPOHBI, IIPaBOBOTO 0OeceueHns 60pb-
Obl ¢ 0€3HAKA3AHHOCTBIO JOJKHOCTHBIX JIMI, U, ¢ APYroii CTOPOHBI, UCKJIIOUEHU BO3MOKHOCTU 3J10-
yrorpedieHusA YroJ0BHO-IPAaBOBBIMU CPEJCTBAMU B MOJUTHUECKUX IeIAX.

Kaoueavle crosa: MerAyHApOTHAS YTOJOBHAA IOPUCAUKIMA, UMMYHUTET, Me:KIyHAPOAHbIE TIpe-
cTyIJIeHu s, MeRTyHapOAHBINA YTOJOBHBINA CyJI.



