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HPABCTBEHHA{ CAHEIIUA
KAK 9JJEMEHT CTPYKTYPbI HOPMbBI ¥TOJJOBHOI'O ITIPABA

ITocranoBka mpo0GIeMbI. Y TOJIOBHBIN 3aKOH TPU3BAH OXPAHATD U PETYIUPOBATEH NHTE-
pechl, eHHOCTH UeJI0BeKa, 00IecTBa, TOCYAapCcTBa, 0ITOMY, KaK HUKAKO! IPYTroi, J0JI-
JKeH ObITh YETKMM, SCHBIM, TIOJIE3HBIM 1, UTO CAMOE BasKHOE, CIIPaBeAINBEIM. [loCTIKeHIe
CIPaBEIJIMBOCTY YTOJOBHOTO 3aKOHA BO3MOJKHO B CJIyyae COOTBETCTBUSA HOPM-3AIIPETOB,
KOTOPBIE OH COJIEPIKUT, 00ITIeUeTOBEYeCKIM IIEHHOCTAM U uaeanam. [[1a shdeK THBHOCTH
peajusaliuu yroJOBHO-IIPABOBON MOJUTHKY, HPEXIe UeM KPUMUHAIU3UPOBATH KAKO-
e-ub0 fesTHue, 3aKOHOAATEII0 HYKHO TPOCTIEAUTD, IPUSHAETCS JIN IedHIIe AMOPAIBHBIM
1 0e3HPABCTBEHHBIM B 00II[ECTBE, ¥ TOJLKO IIOTOM II€PEBOAUTE €0 B Pa3Ps/l IPECTYITHOTO
1 YTOJIOBHO HAKA3yeMOro, TeM CAMbIM ()OPMUPYS HOPMY YTOJOBHOTO IIpaBa.

AHaau3 mocieTHUX UCCIeIOBAaHUN U mMyOaukamuil. OTIeJbHBIM acleKTaM TaHHON
Ipo0JIeMaTHKH MOCBAINeHb! pa0doTs! yuénbix: T.A. Baxan, I'.I1. Baiinakosa, JI.II. Ba-
karoBa, C.C. BurBuikoii, C. 'msumuyka, A.JI. [[Bopaura, B.B. Ecumora, A.B. 3oo-
rapésa, B. Kamenxosa, M.B. Kapacésa, 1.1. Kapmena, JI.B. Kougpatioka, H.B. Kpu-
Bexbekoil, Y. Kynukosa, B.M. JlaBpeniok, A.9. Jleiict, A.U. Markux, B.A. Hukomoga,
C.M. Hurynuna, H.A. Opiosckoii, O.B. Crapkosa, A. A. Tep-Axomosa, }0. B. Tuxo-
HpaBoBa, M.I'. lllBuguenko u ap.

Ilexs HaHHOI CTATHH — IIPOAHATM3UPOBATH CTPYKTYPY HOPMBI YTOJOBHOTO ITPABa; 13-
VUUB TEOPUU HPABCTBEHHOM CAHKIINY, OIIPeAeIUTh YPOBEHb BO3MOKHOTO 1 HEOOXOIMO-
T'0 BAUSHUSA HPABCTBEHHOCTH Ha (POPMUPOBAHNE YTOJOBHO-IIPABOBOM HOPMBI.

Comep:xanue padorsl. OCHOBY MeXaHW3Ma IIPABOBOTO PETYIUPOBAHUA COCTABISIOT
HOpMEI mpaBa. IIpaBo mpeacTaBiser coboii CCTEMY HOPM, TO €CTh OOIIMX IPABUJI, 00-
pasIioB, Mojiesieli IpaBOMEPHOT0 moBeeHu . HOpMaTUBHOCTD U CUCTEMHOCTD ITPAaBa BbI-
JeJISIOT er0 Cpefid MHBIX HOPM COIMAJIHHOTO PETyIUPOBaHMS (MOpAJIU, PEJIUTHH 1 T. 1I.).

Yros0BHOE TIPaBO, 00J1a71ag HOPMATUBHOCTHIO U CUCTEMHOCTBIO, OCYIIIECTBIAET CBOE
PeryJIATUBHOE ¥ OXPAHUTEIBHOE BO3/EHCTBIE B O0IECTBE IIYTEM YCTAHOBIEHUS 3alpe-
TOB Ha OTIpejieJIeHHOe TI0BefieHre. B ciyuae HecoOM0[eHNA YTOJI0BHO-IIPABOBOTO 3a1Ipe-
Ta MPUMEHSeTCs Mepa rocyJapCTBeHHOT0 MPUHYIKIEHN — YTOJOBHOE HaKasaHue, KOTO-
pOe COZIePIKUTCS B CAHKITUH.

B HayKe yroJ0oBHOTO IpaBa CYIIECTBYET JUCKYCCHUS II0 IOBOAY TOTO, UeM SBJISETCS
CAHKIINS: YaCThIO YTOJOBHO-IIPABOBOI HOPMBI IJIH 9TO CAMOCTOSATEIbHAS YTOJIOBHO-IIPA-
BOBas HOpMA; U €CJIU IIPU3HABATH CAHKIINIO YaCThI0O HOPMBI, TO 0 KaKO# CTPYKType yro-
JIOBHO-IIPABOBOII HOPMBI I1eJieco00pa3Ho BecTu pasrosop [10].

PaccmaTpuBas CaHKIMIO KAaK CAMOCTOSTENbHYI0 HOPMY, CJI€AyeT OTMETHTh, UTO B
paMKax 3TOTO IMOAXOAA CYLIECTBYIOT OIpeJeseHHble PasJUuMsa aBTOPCKUX MO3UIIMI.
Tak, OIHYE ABTOPHI CUUTAIOT CAHKIIMIO CAMOCTOSITEIbHOM HOPMOI, BRIMOJHAIOIIEH «IT0I-
IepKKy» 1 obeclieueHre MHBIX HOPM: THIIOTe3bl U gucrnosunuu [4, c. 56, 82]. IIpyrue
CUMTAIOT CAHKIIWIO MPOMB3BOJHON OT TMIOTE3hI W AMCIO3UIMY — YacTell HOPMHI IIpa-
Ba [6, c. 657]. B aToM cIyuae HOpMa-CaHKIUA 00s3bIBaeT IPABOOX PAHUTENbHBIN OPTaH,
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CYIBIO OTPEarnpoBaTh HA HAPYIIEHU IEPBUYHON HOPMBI, TO €CTh MPUOETHYTh K HAKa-
sanmio [11, c. 13].

B pamkax 'xe mo3uuu pacCMOTPEHNS CAHKIINY KAK CTPYKTYPHOT'O 3JIEMEHTA IIPaB0-
BO¥ HOPMBI ITPOMCXO/TUT Pas3fiesieHue Ha IBYUJIeHHBIH 1 TPeXUJeHHBIH MoAX0AbI. CTOPOH-
HUKH JBYYJIEHHOTO IT0JX0/]a TTPU3HAIOT He00XOMMOCTb OXPAHBI KAMKJ0H HOPMBI TpaBa
OT HapyUIeHW! MepaM¥u TOCYJAapCTBEHHOTO NPUHYKIEHUS, IIOITOMY PacCMaTPUBAIOT
CAHKIIMIO KaK 003aTeabHbIN aTpudyT KaK 0l mpaBoBoil HopMel. Ho 9T0 He 3HAUUT, UTO
TaKasd CAHKIWA BXOAUT B COCTaB HOPMEI [, ¢. 21, 24-25]. CTOPOHHUKY TPEXUIEHHOTO
TOZX0/Ia OMUPAIOTCA Ha JJOTUYECKYIO TPEXUIEHHYIO CTPYKTYPY HOPMBI YTOJOBHOTO Ipa-
Ba (rumoresa, AUCIO3UIUAA, CAHKINA). Tak KaKk B GOJBIIMHCTBE CIyYaeB TPeXUJIeHHAT
HOPMa He COBIIAJIAeT C TEKCTOM HOPMATHMBHOTO aKTa, TO TaKad CTPYKTYpPa BOCIIPOM3BO-
JTUTCS IYTEM JIoTmUecKoro ananusa [7, c. 107].

Me=i ke, uccienysa mpobieMaTUKy aHHOU TeMBI, 0yJeM paccMaTPUBAThH CAHKIINIO He
KaK caMOCTOSITEIbHYI0 HOPMY, a KaK CTPYKTYPHBIN 3JIEMEHT YrOJOBHO-ITPABOBOM HOP-
MBI B IIeJIOM, He OTAaBas MPEATIOUTeHNe HY IBYUIEHHOMY, HA TPEXUIEHHOMY IIOAXO0TaM.
Crenyer TaksKe OTMETUTD, UTO YTOJOBHO-ITPABOBASA HOPMA B HAIIIEM TIOHMMAHUY HE TOXK-
JIEeCTBEHHA CTaThe YroJIOBHOrO 3akoHA. CTaThba 3aKOHA — 3TO (hopMa MBJIOKEHUA MHe-
HUSA 3aKOHOZATeNd 1 ()opMa BRIPAYKEHUA €TI0 TOCyJapcTBeHHOH Bou. OHA MOKeT OBITh
KaK YaCThI0 HOPMBI ITPaBa MJIN JaKe YaCThIO e€ DIEMEHTa, TaK U COJEPKATh HECKOIBKO
HOPM. JTO BOIIPOC yA00CTBA M 3aKOHOJaTEIHHOM TeXHUKY [§, ¢. 15].

YT0JI0BHO-ITPABOBAA CAHKIINA, ABJIAACH CTPYKTYPHBIM 3IEMEHTOM HOPMBI YTOJOBHO-
T'0 IpaBa, BANUAET HA YPOBEeHDb d3)GeKTUBHOCTU TaKoi HOpMbI. OHA TECHO CBA3aHA C WH-
CTUTYTOM HaKa3aHU, IO KOTOPHIM MOHUMAIOT MEPHI FOCYAapCTBEHHOTO BO3/IeCTBUA,
IpUMeHsSeMbIe K JIUIY, COBEPIIUBIIEMY TPECTYILIEHNE, OPeeIeHHOE 3aKOHOM. YUé-
HbIe Yalle HaJeadi0T HaKa3aHhue TPaBOBOi U coluaabHol QyHKIuamu [9, c. 180-181],
3a0bIBas IIPU STOM O HPaBCTBEHHOH (DYHKIUHU, 03 KOTOPOI HeOCYIIeCTBUMBI HII 001asd,
HU CIeluajbHasd TPEeBeHIMHU. ITO BO3BMOKHO JIUIIL B CJIydyae, €cii HaKasaHue OyaeT
COPa3MepHBIM MIPECTYIIEHUIO, aIeKBATHBIM U CIIPaBeIUBBIM. [/ 3TOTO HEOOXOIUMO
mpu (DOPMUPOBAHUM YTOJIOBHO-IIPABOBOM HOPMBI PACCUMTHIBATH HE TOJHKO HA YCTpa-
A0, IPUHYIUTENbHBIR XapaKkTep Oy AyIeil HOPpMbI, HO 1 Ha eé COOTBETCTBUE BHY-
TPEHHUM YOeKeHUAM UJIeHOB 00IEeCTBA, NX HPABCTBEHHOW MO3UIINY, Habbl, CO3aBas
IPaBUJIbHYI0 BHYTPEHHIOI MOTHBALIMIO ¥ JIIOJel, CTUMYJINPOBATh UX K IPABOMEPHOMY
TIOBEJIEHUIO.

CooTBeTCTBUE YIOJOBHO-IIPABOBOI HOPMBI HOPMAaM HPABCTBEHHOCTH — HEOOXOAMMOE
YCJIOBHE «KM3HECTIOCOOHOCTH» YTOJIOBHOTO 3aKoHA. Hopma yrosioBHOTO paBa, mpeskie
BCero, cornuagbHag HopMa. OHA GopMupyeTcs IO BAUAHIEM 00I[eCTBEHHOTO MHEHUA 1
()YHKITMOHUDYET NCKIIOUUTEIHHO B 001ecTBe. Hapaay ¢ mHBIMU COIMaJbHBIMU HOPMa-
MU, TAKMMU KaK HOPMBI MODAJIY, PEJIUTNO3HbIE HOPMBI, HOPMBI-00BIUaM, KOPIOPATHB-
HbIe, TOJUTUYECKNE U TIP., YTOJIOBHO-TIPABOBAsA HOPMA COfepsKaT B cebe IpaBua moBe-
IeHud, Heo0XOAUMBIe JIJIA CYIIeCTBOBAHUSA OOIIECTBA U COCYIIECTBOBAHUSA YWIEHOB ATOTO
ob1mecTBa.

Yacro pasHble BUBI COIMATIBHBIX HOPM COBIAJAIOT II0 IPEAMETY PEeryJUpOBAHUA,
TaK KaK B OCHOBE (DOPMUPOBAHUS BCEX COIMAIBHBIX HOPM JIEIKUT KAKOW-TO OJWH IPU-
3HaK. [[J14 pasJIMYHBIX IIPABOBBIX CeMell XapaKTepeH CBOU IPU3HAK. B penuruosHoin
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IIPABOBOM CeMbe OCHOBOM JIF000H COIMATHLHON HOPMBI BRICTYIIAET PEJUTHO3HASI HOPMA.
Il TpaguIIMOHHON IIPaBOBOY CEMbM TAKOM OCHOBOM SABJISAETCA HOPMa-00bIyail. PyH[a-
MEHTAJTbHBIM IPU3HAKOM POMAaHO-TePMAaHCKOU IPABOBOM CeMbU, K KOTOPOH OTHOCHUTCS
YKpawHa, MOKHO CUATATh HOPMBI HDABCTBEHHOCTH.

Hpaecmeennocmd — onHa U3 OCHOBHBIX (QUIOCO(DCKUX ¥ PEJIUTHOSHBIX KATETOPHH.
CorsracHO (huI0cOPCKOMY CJI0BApI0, B Y3KOM 3HAUEHWM HPABCTBEHHOCTH IIOHUMAETCS
KaK BHYTPEHHSS YCTAHOBKA MHIMWBUIA I€HCTBOBAThH COTJIACHO CBOEH COBECTHU U CBOOO/-
HOW BOJIE, & B IIMPOKOM 3HAUEHUY HPABCTBEHHOCTH MOKHO ONIPEAEIUTD KaK AYXOBHBIN
PeryJIATop MoBeeHNsA YeJI0BeKa, COCTABIAIOIINI CYIIHOCTHYIO CTOPOHY AVIIN UeJIoBe-
Ka, ero BHYTPEeHHET0, TyX0BHOT0 Mupa. HpaBCTBEHHOCTb — OCHOBA ECTECTBEHHOTO ITPaBa.

Hpaécmeennan nopma cama 1o cebe 1 gBIAETCSA €CTECTBEHHBIM IIPABOM, IIOIPABY-
MeBas COBOKYIIHOCTH NPUHITUIIOB, IIPAB M IEHHOCTEH, MPOJUKTOBAHHBIX CAMOW IIPU-
POZIoil YesloBeKa M B CUJIY 9TOTO HE 3aBUCSIIUX OT 3aKOHOAATEIbHOT0 MPU3HAHUSA WU
HEIIPU3HAHUSA WX B KOHKPETHOM TrocygapcTse. IIpaBoBbIe U 9TUUECKTe HOPMBI, BBITIOJI-
HAOIINe QYHKIINY PEryIATopa YeJI0BeUeCKUX OTHOIIIEHN, HA CAMBIX PAa3JIMUYHBIX YPOB-
HAX JUYHOHN U OOINECTBEHHOU *KU3HY IPEICTABIAI0T cO00 He UTO NHOe, KaK BUIUMOE
TIPOSBJIEHIE eCTECTBEHHOTO HPABCTBEHHOTO 3aKoHa [1].

TTocKoIBKY HOPMBI HPABCTBEHHOCTH PETYIUPYIOT OTAEIbHBIE CTOPOHBI JIIOOBIX 001ITe-
CTBEHHBIX OTHOIIIEHUH, UMEIOIINX 0c000e 3HAUeHe, IIPEeIMeT UX PeryJIrMpoBaHusd COBIIA-
JlaeT ¢ IpeMeTOM PeryJIUpOBaHUsA YTOJOBHOTO IpaBa. TakuM 06pasoM, MHOTHE BUIBI
00IIIeCTBEHHBIX OTHOIIEHWH PeryJupyioTcs OJHOBPEMEHHO M HOPMaMH HPAaBCTBEHHO-
CTHU, ¥ HOPMaMH YIOJIOBHOTO ITPaBa.

Bouee Toro, mpesxie ueM cTaTh IPaBOBOi, HOPMA JOJKHA IIPOUTH JUATHOCTUKY C I10-
BUIIMY HPABCTBEHHOCTH, IOJIYUUTh 000peHNe U TTOAAEP:KKY UIeHOB O0ITIECTBA U TOJIBKO
IIOTOM ITOJIYUYKTH BRIPAKeHNe B IO3UTUBHOM IIpaBe. BHepeHMe mpenucanuii IpaBoOBBIX
HOPM B 2KM3Hb 03HAUAET BOILION[EHNE B )KU3Hb ¥ HOPM HPaBCTBEHHOCTH.

BwmecTe ¢ TeM HOPMBI YTOJIOBHOT'O ITPaBa ¥ HOPMbI HDABCTBEHHOCTH HE TOMKIECTBEHHBI
1 OTJINYAIOTCSA APYT OT APyra:

1) HpaBcTBEeHHOCTB COIEPIKUT 001ITME, (DYHAAMEHTANbHEIE TIPUHIIUITE, HA OCHOBAHUT
KOTOPBIX JaeTcs OIleHKa IOBeIeHNs, BhIpadaThIBaIOTC IpeACcTaBIeHNsa 0 fo0pe U 3Je,
IpaBjie ¥ HeNpaB/ie, CIIPaBeJIMBOCTA U HECIIPABEJJINBOCTA — HOPMBI HPABCTBEHHOCTH
HOCAT OIIeHOUHBIN XapakTep. IIpaBo, yroJ0BHO-IIPaBOBbIe HOPMEI COAEPIKAT HE TOJIHKO
IPUHITUIILL, HO 1 00Jiee OIpe/iesieHHbIE TPABUJIA TOBEIEHNSA, TPEYCMATPUBAIOT COOTBET-
CTBYIOIIYIO MEPY BO3BMOXKHOTO ¥ TOJIKHOTO TIOBeIeH s, a TaK/Ke BU/] U Mepy HaKasaHUs
B CJIyuae HapyIIeHU YCTAHOBJIEHHBIX IPABUII.

2) HpaBCcTBEHHOCTD COJIEP:KUT B cebe HOPMBI, IIPEBLIIIAIONINE dIeMEeHTaPHBINA yPO-
BeHb. KEcsiu, HapuMep, TpaBOBbIe HOPMBI 3aIIPEINAIOT YOUBATh, KPACTh U T. II., TO, CO0-
CTBEHHO, HPaBCTBEHHbIE HOPMBI TPU3BIBAIOT JIOOUTH IPYTHUX JIO/el, JKepTBOBaTh B UX
TI0JTB3Y CBOMM MMYIIECTBOM (6JIaTOTBOPHUTH), MMETh YHUCThIe To0y:KAeHusA. Takum obpa-
30M, YT'OJIOBHOE ITPABO PETYJIUPYET MOCTYIIKH, HPABCTBEHHOCTb — MOTHUBHI TOCTYIIKOB.

3) BrimostHeHTE HOPM HPABCTBEHHOCTH IOANEP:KUBAETCA BHYTPEHHUM yOe:KIeHIeM
JIofieli 1 00IIleCTBEHHBIM MHEHUEM, CPEICTBAMHU O0IIIeCTBEHHOTO BO3/I€HCTBU, MOPAJIb-
HOW OTBETCTBEHHOCTHIO 32 X HAPYIIEeHWE. BBITOJHEHNE e YTOJOBHO-IIPABOBBIX HOPM
MO IeP:KMBAETCA BHEIIHUM OPraHM30BAHHBIM BO3JEHCTBMEM CO CTOPOHBI ammapara
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TOCYJapPCTBEHHOTO TPUHYKAEHUA, IOPUINUECKON OTBETCTBEHHOCTHIO W TOCYIAPCTBEH-
HBIM HaKas3aHUeM 3a X HapyIIeHue.

BsanMocBA3b HOPM HPABCTBEHHOCTH ¥ YTOJIOBHO-IIPABOBBIX HOPM OUYEBUIHA. XOTS
OHHU ¥ COBIAJAIOT 10 IPEAMETY PeryJIMpOBaHUs, HPABCTBEHHAS HOPMA IIPEAIIIeCTBYET
YTOJIOBHO-TIPaBOBOii. Ha 9TOM OCHOBAHKM MOYKHO CMeJIO YTBEP:KAAaTh O IPOU3BOLHOCTH
YTOJIOBHO-TIPABOBOI HOPMBI ¥ 9JIEMEHTOB €€ CTPYKTYPBI, B YaCTHOCTH CAHKIIUH.

BrizenaioT Tpu meopuu Hpa6CMEeHHOU CAHKYUU: IICUXOJOTUIECKYIO, COIVAIb-
HO-anpo0aTUBHYO (0J00PUTENbHYIO) U TEOJOTUUECKYIO.

Ilcuxosornueckas Teopud HPABCTBEHHON CAaHK MY (TeOPHUA HPABCTBEHHOTO UYBCTBA)
IIOJIYUMJIa CBOE pacIupocTpaHeHNe B 3anafHol aTuKe. COTyIacHO 9TOW TEOPUU COZeprKa-
HUe TIOHATUN 100pa 1 3J1a, Ha OCHOBAHUM KOTOPHIX UeJ0BEK BhIpabaThIBaeT MPUHITAIIBI
¥ HOPMBI TIOBeJIeHNS U OIIeHUBAET IIOCTYNKH JII0el, ompeieaeTcs 0COOBIMY YYBCTBAMU
0ZI00PEeHU UK OCYKACHUA, KOPEHAIUMUCA B IPUPO/ie UYeJ0BeUeCKOr MCuxuku. I1oa-
TOMY BCe HPaBCTBEHHbIE MPETNCAHNA CYyOheKTUBHEI, TAK KAaK OHU BRIPAKAIOT HMOIUHT
yesioBeKa. B ciyuae ecii HpaBCTBEHHBbIE UYBCTBA, HA OCHOBAHUU KOTOPBIX MAIOTCA Te
WU VHbIe HPABCTBEHHbIE TMPEANMUCAHUSA U OIEHKHU, BPOKAEHHBIE, COOTBETCTBYIONIAS
HPaBCTBeHHAA CAHKI[MS HOCUT 0e3yCJAOBHBIN XapaKTep, eCii IPHOOPeTEHHBIE B TPOIIEC-
ce BOCITUTAHUSA, TOT/]a HDABCTBEHHASA CAHKITASI HOCUT OTHOCUTEIBHBIN XapaKTep.

TpyzaHO rOBOPHUTH 00 00BEKTUBHOCTY HOPM HPABCTBEHHOCTH, OIUPASCH U HA COITUAIBHO-
aTpo0ATUBHYIO TEOPUIO HPABCTBEHHON CAHKIIWM, KOTOpas 3HAUEHWe MOHATHHN m00pa U 371a
CBOJIUT K TOMY, UTO OJIHU IIOCTYIIKH 00IT[eCTBO 000pseT, a ApyTue ocy:xaaet. CireoBaTenbHo,
B TIOHATHUAX 00pa ¥ 371a BRIPAKeHa TOJIBKO JIUIITH CAHKITVA 00ITIeCTBA U HIYEro 6oJiee.

Teosornueckas Teopus HPABCTBEHHOI'O 3aKOHA WM Teopus DoKecTBEHHOW CaHK-
II1M, OCHOBaHHAA HA XPUCTHUAHCKON 3THKe, yTBep:KAaeT uHoe. COrIacHO 3TOI Teopuu
a0COJIIOTHBIM 3aK0HOaTeIeM B 00JIaCTH HPAaBCTBEHHOCTH ABJIsAeTcA Bor. HpaBcTBeHHBIE
HOPMBI YCTAHOBJIEHBI U OCBSAIIEHBI BOrOM U IIOTOMY MMEIOT 00'beKTHUBHBIN 1 0e3yCJI0B-
HBIN XapakTep. Bor coTBopu yesloBeKa 1 BCE, UTO €70 OKPYKaeT, TaKUM 00pasoM, UTo
OJIHY BUJBI IIOCTYIIKOB COOTBETCTBYIOT U€JI0BEUECKOMY JOCTOMHCTBY U 0JIaTy, a APYTHe —
HeT. Bor Hajenm1 uesioBeKa crmoco0HOCTHIO TO3HABATH L00PO U JeJaTh BHIOOD MEKIY H0-
opom u 3;mom. CBoOOAHO M36Upas J0OPO WK 3710, UeJOBEK 110 BHYTPEHHEMY CBUIETENb-
CTBY CBOETO PEJUTHO3HOTO COBHAHUSA YOBJIETBOPAETCA B TOM, UTO OH BBITOJHAET MU
HapymaeT TpedoBaHUS Bo/KecTBEHHOT0 3aK0HA, KOTOPBIM YTBEPKIEHBI HPABCTBEHHbBIE
T'DAHUIILI eT0 OTHOIIIEHNA KO BCeMY YHUBepcyMy ObITusd [3].

Ilna BosxecTBeHHOM TeOpUY HPABCTBEHHOM CAHKIINY XapaKTepHA BHYTPEHHAA MOTH-
BaIUs UYeJI0OBeKa IIpu BEIOOpe J00pa Miu 3J1a, MPOCIeKMNBAETCS PAa3aInure B COOMIOIeHNN
WY HapyUIeHuU TPeOOBAHUY HPABCTBEHHOTO 3aKOHA. BHYTpEHHAA MOTHBAIIUA UeJO-
BeKa, He MOAKPeIIEHHAI BHEITHUMY (DaKTOpaMu — IPUHYKAEHIEeM U YTPO30H — mMeeT
0oJIbIITOe 3HAUEHUE [JIA MWHCTUTYTAa HAKA3aHUI U CO3JaHUA YTOJOBHO-IIPABOBOM CAHK-
uu, KoTopad 0yIeT CTUMYJIMPOBATh K IPABOMEPHOMY ITOBEIEHIIO IIOCPEICTBOM IIPOCTO-
ThI U CIIPABEIJUBOCTH COJEPIKAHU.

Hpascmeéennasn cankyusa B OCHOBE CBOEH CONEPIKUT eCTeCTBEHHEBIN 3aKoH. Heobxo-
JTUMOCTbH HPaBCTBEHHOW CAHKIIMY 00YCJIaBINBAETCA €€ CIIOCOOHOCTHIO YKPEILIATh HPaB-
CTBEHHBIE HOPMBI B UEJIOBEUECKOM CO3HAHUM U TPEAYIPEKAATh HAPYIIEHNe 9TUX HOPM.
K npumepy, ecaiu uesloBeK yHACIe[0BAJ JYPHbIE UePTHI, €CJIU OH IIOJIYYUJ N3BPAIIeHHOE
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BOCIIUTaHUeE, TO 0OIIECTBO TOJIKHO paclogaraTh KaKMMu-HUOYIb CPEICTBAMY JJIA BO3-
0y:KIeHNA MOTHBOB, CKJIOHSIOIINX K COOMOMEHII0 HOPM HPaBCTBEHHOCTH.

B kaskmom uesoBeke 00HAPYKUBAETCA HATUYHOCTD JBYX CTPEMJIEHUH — IeHTPOOE:K -
HOTrO (9roM3M), JAHHOTO OT IIPUPOEI, ¥ EHTPOCTPEMUTEILHOTO (AIbTPYU3M), BHYIIIEH-
HOT0 eMy 001IiecTBOM. 3aaua 00IIecTBa U TOCYJaPCTBa COCTOUT B TOM, UTOOBI IIPEBPATUTD
ATOMCTUYECKNE CTPEMJICHUS Ue0BeKa B aJbTPYUCTUUECKHE, MOJIb3YACH €0 e STrou3-
mom. CpeacTBaMu BO3/IeCTBISA, KOTOPBIME PACIIOIaraeT 00IecTBO, CAYKAT IOPUIaHLe
u opobpenue. [lopuianre nMeeT IpeAyIpeJuTebHOE 3HAUCHIE, KOT A 0HO BHIPAsKAETCs
110 TIOBOJY TOTOBSAIIETOC HAPYIIeHWs HPAaBCTBEHHOCTH, 1 OHO UMeeT KapaTeJbHoe 3Ha-
yeHue (YroJIOBHO-IIPABOBAS CAHKIUA), KOTA IPOSBISETCA YiKe IMOCJe IIPOUCIIEAIIero
HapyILIeHusI HOPMbI, IPA3HABAEMOI CO CTOPOHBI 00I1IeCcTBA HpaBCcTBeHHOM [12].

HpaBcTBeHHOH CaHKIUU IIPOTHBOIIOCTABIIAETCA 0€3HPAGCMEEHHAR CAHKYUS, CO-
Jepikaias BUAbI 1 MePy HaKasaHUl, MPOTHUBOpPEYAIlie eCTeCTBEHHOMY HPABCTBEHHO-
My 3aKOHY, YeJI0BeUeCKOMY MOHMMAHUIO fo0pa 1 3J1a, TpaBAbl 1 Hempassl. [logBienne
0e3HPaBCTBEHHOW CAHKI[MK BO3MOXKHO B CAyduae HApPYIIeHWS NPUHINIIA COPa3MepPHO-
CTH TIPECTYILIEHNS ¥ HaKasaHusA 3a Hero. besHpaBcTBeHHAA CAHKIIUNS MOKET YHUKATD
YyeJI0BEUECKOe JOCTOMHCTBO, HAPYIIATh IpaBa, ObITh HecupaBeaauBoii. OHa He OyeT B
TIOJTHOM Mepe peann30BbIBATh Ie/IM HaKasaHusd. MCmoab3ys TOIbKO JUIIL KapaTeabHoe
BO3JlelicTBUE, TaKasd CAHKIWSA CIIPOBOIIUPYET PAJX HOBBIX IPECTYILIEHUN KaK PeaKIluio
o01IecTBa Ha HECIIPaBeAJINBOCTD.

Teosiornueckasi TeOPK HPABCTBEHHON CAHKITUH Yepes 00beKTUBHOE 1 6e3yCI0BHOE ITPH-
3HaHue no0pa U 3714, MPOCTOTY M3JI0KEHU YTBEPKAAeT 00beKTUBHOE 1 0e3yCI0BHOE MIPH-
3HAHVE HPABCTBEHHBIX HOPM, X ()YHIAMEHTAJIBHOCTh M YHUBEPCAJIBHOCTE. TeM He MeHee
IIPeICTaBIAETCA BeCchbMa TPYIHON 3ajauell OMpelesieHue NeWCTBUTENBLHOTO COMAEep:KaHUS
€CTEeCTBEHHOI'0 HPABCTBEHHOIO 3aKOHA KAaK YHUBEPCAJILHOIO Havasua OOIIeueS0BeYeCcKOit
HpaBcTBeHHOCTHU. [IpU3HaBas ecTeCTBEHHbIN HPABCTBEHHBIN 3aKOH B KauecTBe BCEOOIIEro
(hyHIAMEHTAIBHOT0 STUUECKOTO IIPUHITAIIA, MBI B TO Ke BPeMs He MOKeM He 3aMeuaTh 00JIb-
ITI0T'0 Pa3HO00pasus KOJeKCOB MOPAJIl, XapaKTePHBIX IJIS HPABCTBEHHBIX KYJIBTYD PasInd-
HBIX OOITIECTB ¥ IIPABOBLIX CHCTEM. BMecTe ¢ TeM ciieyeT OTMETHUTD IPOU3BOHOCTS MOpa-
JIZ OT HPABCTBEHHOCTH, TaK KaK HPABCTBEHHOCTH COAEPIKUT B cebe HOPMBI MOPAIU VIKe,
T. €. TPEBLIITIAOIYE 3JIeMeHTAPHBIH YpoBeHb. OTCIOA CIeyeT, UTO OIIpeieIeHre CoepsKa-
HUS €CTeCTBEHHOT'0 HPABCTBEHHOT'0 3aKOHA CBOAUTCSA K HAX0XKIEHIIO 00IT[ero 3HaMeHaTe I,
COCTABJIAIOIET0 HEOTHLEMJIEMBIH 9JIEMEHT Cpeu BCEro PasHo00pasus MOPAJIbHBIX HOPM.

Taxum o0uM 3HaMeHaTeJeM MOJKHO II0 IIpaBy HasBaTh peauruio. Comep:raHue
€CTeCTBEHHOI'0 HPABCTBEHHOI'0 3aK0HA MBI HAXOAUM B «30JI0TOM IPaBUjie HPABCTBEHHO-
CTH», KOTOPOE BIIepBhIe ynoMuHaeTcs B Bubiuu, B Berxom 3asete: «Bosodu OamKHe-
T'0 TBOEro, Kak camoro ceds» (JIe.19:18). B HoBom 3aBere sTa 3a1moBe b HEOTHOKPATHO
moBTopsercsa Mucycom Xpuctom: « 1 Tak Bo BceM, KaK XOTUTE, YTOOBI C BAMU IIOCTYIAIN
JIOIN, TaK TIOCTYTAlTe U BBl C HUMU, 100 B 9TOM 3aKOH 1 Ipopoku» (Md.7:12), «JIobu
OJiMKHEro TBoero, Kak camoro cebs» (Md.19:18-20); «JIrobuTs GauKHEro, Kak caMoro
cebs, ecThb OoJibIIe BceX BeecoRKeHm u skepTB» (MK.12:32-34). «! xak xorure, 4T00BI
C BaMU IOCTYIAJIHU JIFOJY, TaK U BBl HOCTymanTe ¢ HuMu» (JIyk.6:31).

Il;ms yroJoBHOTO TpaBa, KaK U AJd APYTUX OPUAMUYECKUX HAYK, BAKHO YCTAHOB-
JIieHVe eMHOr0 (DYHIAMEHTAJIbHOTO IIPUHITUIA, YHUBEPCATbHOTO Havyala, U3 KOTOPOTo
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OyIyT IPOMCXOIUTH OTPacaeBbie HOpMBI. CTAHOBUTCSA BIIOJHE OUEBUIHBIM CYIIECTBOBA-
HIU€ TaKoro o0Iero UCTOYHUKA, B CBET€ KOTOPOTO BhIPa0ATHIBAIOTCS IIPABUJIA U HPAaB-
CTBEHHBIE TIPEINCAHNS, COCTABIAIONINE ITUUECKYI0 OCHOBY JTUUYHOHN 1 0OITECTBEHHOM
JKUBHU ¥ BEIPAKAIOIIUeE 3apaHee MPeJyCMOTPEHHOe COOTBETCTBIE MEK Y aOCOTIOTHRIMU
Tpe0OBAaHMAMI HPABCTBEHHOTO 3aKOHA M HPABCTBEHHBLIM cOo3HaHUEM uesoBeka [2]. Kak
ObI HM OTJIMYAJUCH ODIIECTBA C PABIUYHONW KYJBTYPHON M MCTOPUYECKOW TPagullMel,
3aIpeT Ha yOUCTBO, KPasKy U APYTHe HPaBCTBEHHbIE TPECTYIIJIEHUA TPU3HAETCA B Kade-
CTBe HEOOXOAMMOTO HPAaBCTBEHHOTO IIPEANMCAHNS B JKU3HY KaK/J0T0 HapoJa.

BeiBonpl. XapakTepusys yroJOBHBIN 3aK0H, MHCTUTYT HAKAa3aHUA U YTOJIOBHO-IIPABO-
BYIO CAHKITMIO C TO3UINY HPABCTBEHHOCTH, M30Mpasd Ty WM MHYIO TEOPUI0 HPABCTBEHHOMN
CAHKI[UH, CJIEAYET OMPEAETUTHCS C MIPUPOAON IPECTYIHOCTH. Ecin YeoBeK CTaHOBUTCA
IIPECTYITHUKOM B 00II[€CTBE, TO HPABCTBEHHO JIM HAKA3BIBATh €70 32 COBEPIIIEHNE TPUBHIU-
HOTO JIJI JaHHOTO 00IecTBa moBeeHuA? Eciu ke posKAaeTca TaKOBBIM, TO MICUE3AI0T HE
TOJIBKO HPABCTBEHHBIE, HO U TPABOBLIE OCHOBAHMUS [IJIS1 YTOJIOBHOTO HAKA3aHMUA, TOCKOJIh-
Ky HM OJJHO HAIIPaBJIEHUe YIOJIOBHOTO IIPaBa, OPMEHTUPOBAHHOE HA IIPUHIIUII CYO'bEKTHB-
HOT'O BMEHEHU A, He TPU3HAET BO3MOKHBIM HAKA3bIBATh IPUPOTHOE HAYAJIO UuesIoBeKa. 11o-
ATOMY CJIEZyeT YUUTHIBATD T€ IPUUMHEI U YCIOBUSA, KOTOPBIE CIIOCOOCTBYIOT COBEPIIIEHUIO
TIPECTYILIEHUS, YTO TO3BOJIUT IPU3HABATH YTOJOBHBIM 3aKOH U IPETyCMOTPEHHBIE B HEM
IPUHYIUTETbHBIE MEPHI HDABCTBEHHBIMU. Besib cama 110 cebe HDaBCTBEHHOCTD «B UNCTOM
BUJe» 00JIa/JaeT CIIOCOOHOCTHIO BIUATH HA TIOBEJIEHNE CTOPOH YTOJOBHO-IIPABOBEIX OTHO-
IIIeHWH B TOBUTUBHOM CMBICJIE, & UMEHHO B IIPeyIPeIUTEILHOM.

CunTaeM BO3MOKHBIM TOBOPUTH O HDABCTBEHHOCTHM KaK 00 YHUBEPCATHHOM 3THUECKOM
IPUHIIUIIE, KOTOPBIN MOMKET CIY:KUTh (PYHIAMEHTOM ITOCTPOEHUA OTPACAEBBIX HOPM IIpa-
Ba, B TOM YHCJIe YTOJOBHO-IIPABOBOI HOPMEI. [IpencTaBuTe I COBpeMeHHOM OPUINIECKOM
HAYKM PACXOAATCA BO MHEHUSX, M30Upas KPUTEPUU, IO3BOJIAIOIINE OIPENeJIUTh 3TOT
npuHIuI. [03ToMy pasyMHO 00paTUTHCA K MHBIM c(hepaM COIuaTbHOMN KUSHU, HATIPUMED
K pesnurun. O6pairnenne K peJUTri03HbEIM HOpMaM 00bACHSIETCS eIIlé 1 TeM, UTO HpABCTBEH-
HOCTB — IIPEJK/Ie BCETO PeIUTno3HaA KaTeropus. C TOUKY 3peHns peauruy QyHAaMeHTab-
HBIM TPe0OBaHMEM MCTMHHO HPABCTBEHHOTO MOBEIEHUSA ABJIAETCA €TI0 MPUHINIINAIBHOE
COOTBETCTBYE PEJIUTNO3HBIM UMIIEPATABAM U JorMaTaM. Tak KaK ¢ MOBUIIAU PEIUTHO3HON
MOpaJi HPaBCTBEHHbIE 00SI3aHHOCTH mepefi Borom cumraioTcs BeAyIIMMU, OCHOBHBIMM,
OTCIO/Ia BLITEKAET 00K TUBHOCTb X BOBHUKHOBEHUA 1 HEOOXOJMOCTY CIIOJTHEHUA.
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Byxmisapoea K. C. ETnuna caHKIif AK eJIeMeHT CTPYKTYPH HOPMHU KPMMiHAJIbHOTO npaBa. — CraTrs.

CraTTa nprcBAYeHA JOCIiIKEeHHIO IeIKNX IPOOIEMHUX TNTaHb CTPYKTYPHU KPUMiHATHHO-IIPABOBOI HOP-
MU 3 TO3UI[ii MOpaJIbHOCTi. ABTOp MOPiBHIOE HOPMU IIPaBa, KPUMiHAJIHHO-IIPABOBI HOPMHU Ta HOPMHU MOPAJIb-
HOCTi; aHaJIiBye IXHIO CTPYKTYDY, aKIeHTY€ yBary Ha KPUMiHaIbHO-IIPABOBiH CAHKIIII.

Knrwouosi cnosa: mokapauHsa, MOPAJIbHICTb, HOPMA MOPAJILHOCTI, TeOPii eTuuHOI CaHKI[iT, eTHYHA CAHK-
1is, HeeTUYHA CAaHKIiA.

AnHoTanua

Byxmusapoea E. C. HpaBcTBeHHAS CAHKIUSA KaK 3JI€MEHT CTPYKTYPbI HOPMbI YyTOJIOBHOTO IPaBa. —
Cratba.

CraThsl IOCBSAIEHA UCCIEL0BAHII0 HEKOTOPBIX IPOOJEMHBIX BOIIPOCOB CTPYKTYPHI YIOJOBHO-IIPABOBOM
HOPMBI C [IO3UI[AU HPABCTBEHHOCTH. ABTOD IIPOBOAUT CPABHUTEIbHBIH aHAIN3 HOPMBI IPaBa, YroJ0BHO-IIpa-
BOBOM HOPMBI ¥ HPABCTBEHHOW HOPMEI; aHAJIMBUPYET UX CTPYKTYPY, aKIEHTUPYeT BHUMAHNUE HA YIOJIOB-
HO-IIPABOBO# CAHKIINH.
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Summary

Bukhtiyarova K. S. Moral sanction as an element of structure of criminal law norm. — Article.

The article is devoted to some problematic questions of the structure of the criminal law norms from
the position of morality. The author carries out a comparative analysis of the legal norm, criminal law norm
and moral norm; having analyzed their structure, pays his attention to the criminal law sanctions.

Key words: punishment, morals, moral norm, theories of moral sanction, moral sanction, immoral
sanction.
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JTOBPOBLIBHA BITMOBA CIIIBYYACHHUKIB
BIJI IOBEJAEHHS 3JIOYHHY J0 KIHIISA

ITocranoBka mpo6aemu. [TocunenHs 60poTHOU 3 TPYIIOBOIO i OPraHi30BaHOIO 3JI0UMH-
HiCTI0 00YMOBIIIOE He JIUIIe KPUMiHAIi3aIlit0 OKpeMuX (OoPM CIIiByUaCTi Ta IIiABUITEeHHS
BimmoBigaspHOCTI 3a CIiNbHE BUMHEHHS 3JI0YMHIB, a i HeoOXifHICTb 3a0X0UeHHs 0cil,
AK1 BiIMOBUJINCH BiJl HOBEIEHHA 3JI0YMHY IO KiHITA, X0Ua ¥ YCBiMOMJIIOBAIN PeabHY
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