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Анотація
Боднарчук О. І. Ефективність нормативно-правових актів у сфері захисту прав дітей-сиріт та дітей,  

позбавлених батьківського піклування. – Стаття.
У статті проаналізовано забезпечення нормативно-правового захисту прав дітей-сиріт та дітей, по- 

збавлених батьківського піклування, в Україні. Окреслено проблеми й напрями вдосконалення законо-
давства в цій сфері. Висвітлено пропозиції щодо підвищення ефективності застосування нормативно- 
правового забезпечення захисту прав дітей-сиріт та дітей, позбавлених батьківського піклування.
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Аннотация
Боднарчук О. И. Эффективность нормативно-правовых актов в сфере защиты прав детей-сирот  

и детей, лишенных родительской опеки. – Статья.
В статье проанализировано обеспечение нормативно-правовой защиты прав детей-сирот и детей, 

лишенных родительской опеки, в Украине. Определены проблемы и направления совершенствования 
законодательства в этой сфере. Освещены предложения по повышению эффективности применения 
нормативно-правового обеспечения защиты прав детей-сирот и детей, лишенных родительской опеки.
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Summary
Bodnarchuk O. I. Efficiency of legal acts in the field of protection of orphans and children deprived of 

parental care. – Article.
The article analyzes provide legal protection of orphans and children deprived of parental care in 

Ukraine. Outlines the problems and areas of improvement of legislation in this area. Deals with proposals to 
improve the application of the legal protection of rights of orphans and children deprived of parental care.

Key words: orphans and children deprived of parental care, regulations, social protection, children’s 
rights.
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CONTRACTING MINORS IN THE SPHERE OF MUSIC SHOW BUSINESS: 
WORLD EXPERINCE AND UKRAINIAN CHALLENGES

The number of minors, successfully performing in the sphere of music show busi-
ness, is growing each year. Super stars, whose success has been recognized worldwide 
before they turned 18 years old, like Britney Spears, Justin Bieber, Usher etc., become 
the parties to various contracts, like production, recording, touring contracts etc. 
However, the legal capacity of minors to enter into such contracts, the risk of their 
further voidance etc. are not regulated in detail by the national legislation and inter-
national treaties.

Some aspects of legal status of minors engaged in the entertainment industry have 
been researched by Oleksandr Sergeyev, Evgeniya Yakubova, Svetlana Kokina and  
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others, however, some peculiarities of the legal status of performers aged under 18 still 
have to be analyzed.

This paper is aimed to review the current status of international treaties as well as 
to analyze domestic regulation and legal framework of protection of minors engaged in 
music show business industry in Ukraine and other European countries.

Traditionally, children enjoy a special legal status, which is caused by the pecu-
liarities of their psychological and physical status. Article 1 of the Convention on the 
Rights of the Child [1] defines the child as “every human being below the age of eigh-
teen years unless under the law applicable to the child, majority is attained earlier”. 
Pursuant to Article 32 of the mentioned Convention and Principle 9 of Declaration of 
the Rights of the Child [2] “the child shall be protected against all forms of neglect, 
cruelty and exploitation... The child shall not be admitted to employment before an 
appropriate minimum age; he shall in no case be caused or permitted to engage in any 
occupation or employment which would prejudice his health or education, or interfere 
with his physical, mental or moral development”. Following paragraph 3 of Article 6 
of the UNESCO Recommendation [3], Member States are invited to take account of the 
provisions of the United Nations Declaration of the Rights of the Child, with the object 
of giving specific consideration to the child artist.

However, it appears that every rule has exception. As in ensues from article 8 of 
Minimum Age Convention of ILO [4], “after consultation with the organizations of 
employers and workers concerned, where such exist, the competent authority may, by 
permits granted in individual cases, allow exceptions to the prohibition of employment 
or work provided for in article 2 of this Convention, for such purposes as participation 
in artistic performances. Permits so granted shall limit the number of hours during 
which and prescribe the conditions in which employment or work is allowed”. In the 
meantime, article 7 of the same Convention lays down that “national laws or regula-
tions may permit the employment or work of persons of 13 to 15 years of age on light 
work which is (a) not likely to be harmful to their health or development; and (b) not 
such as to prejudice their attendance at school, their participation in vocational orien-
tation or training programs approved by the competent authority or their capacity to 
benefit from the instruction received”. Thus, the children-artists may be employed as 
performers in case if such work meets the conditions, prescribed in the article 7 of the 
named Convention. The same provision is contained in the Article 5 of Council Direc-
tive 94/33/EC of 22 June 1994 on the protection of young people at work [5].

International legal framework provides us only with general rules of involving mi-
nors into artistic performing. Thus, it is necessary to analyze national provisions of 
legislation. For instance, in accordance with the Civil Code of Ukraine (hereafter – 
CCU) [6], minors under 14 years old enjoy only partial legal capacity, meaning that 
they can only conclude petty daily transactions and administer personal non-propri-
etary intellectual property rights. Therefore, they can not be parties under contracts in 
the music show business. The contracts, that impose on minors the duties to perform as 
artists, shall be entered into by their parents or other legal representatives. Pursuant 
to paragraphs 2–3 of article 221 of the CCU, conclusion of other contracts by minor 
under 14 years entails mutual restitution. In case if minor under 14 years enters into 
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contract with the person with full legal capacity, the latter shall return everything 
gained under such contract to the parents or legal representatives of the legal person 
and vice versa. The contract signed in such way is recognized as invalid in accordance 
with the article 221 of the CCU.

Nevertheless, CCU contains the following two rules of legalization of contracts, en-
tered into by minor under 14 years old, which are summarized as follows:

– such contract can be further approved by parents, or by one of them, with 
whom minor under 14 years old permanently lives, or by other legal representa-
tive. The contract is deemed to be approved in case if the named persons have not ad-
dressed any complaints to the other party of the contract. Thus, in case if minor under  
14 years old has concluded the contract in the sphere of show business, which imposes on  
him/her the duty to perform as the artist and parents/other legal representatives have 
not addressed any complaint to the other party of the contract (producer under produc-
tion contract, recording company under recording contract etc.), it is deemed to be valid;

– such contract can be recognized as valid by the court if any interested party files 
the court claim. In our opinion, the adverse party of the contract can act in such case as 
“other interested person”. Therefore, producer under production contract, recording 
company under recording contract etc. can file the claim to the court with the demand 
to recognize respective contract as valid.

The minors over 14 years old and under 18 years old enjoy incomplete legal capac-
ity. In accordance with paragraph 1 of article 32 of the CCU, besides the competence 
of minors under 14, they additionally can dispose in their own discretion of their earn-
ings, scholarship or other income, perform the rights to the results of creative, intel-
lectual activity, protected by the law, be a participant or founder of the legal person, 
enter into bank deposit agreement. They can enter into other contract only in case of 
obtaining of prior consent of the parents or other legal representatives. In case of ab-
sence of parents or other legal representatives’ consent, such contract can be further 
approved by them (here the same rules, as approval of the contract, concluded by the 
minor under 14 years old shall apply). Such contract can be also recognized as inval-
id by the court, in case if the claim is filed by the interested person. In our opinion, 
here the parents or other legal representatives can act as “the other interested person”.  
In case if the court allows the claimed demands, the mutual restitution is applied.

A number of European national pieces of legislation contain provisions establishing  
a legal exception for minors engaged in the entertainment industry. For example,  
Austrian Child Labor Law prohibits minors under 15 from working and envisages that 
children can not be employed in amusement halls, cabarets, bars, sex shops, dance 
floors, discotheques and the like, or in circus performances. Finnish Child Labor Law 
provides that minors are entitled to work in artistic or cultural performances given 
that such performance or event does not endanger the children’s health, development 
or education and the special permit has been issued by the Labor Council. The French 
Law contains provisions with a number of detailed procedures for obtaining permits 
from the prefecture in order to employ children. A Commission of specialists is entitled 
to make an examination of the minor performer’s contract and can fix the part that can 
be used by the minor’s legal representatives, while the rest of the earnings is put aside 
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until minor attains the age of majority. In Ireland the minors can work as a performers 
upon issuing of a specific license, that is given upon examination of the details of the 
minor’s engagement – project, location, contract etc. [7, p. 19–20].

A thorough study of national legislative acts of various countries gives us grounds 
to conclude that the contractual capacity of minors in the area of music show business 
is regulated in the most detail in the USA.

In accordance with “the infancy law doctrine”, a minor can disaffirm any contract 
at any time and, once coming of age, entered into during minority [8, p. 430]. Contracts 
with minors contain a financial risk: the minor may disaffirm (i.e. repudiate or with-
draw their consent to) their agreement. However, even if a minor fraudulently misrep-
resented his or her age – a common occurrence in the search of employment and a career – 
 this is not sufficient legal ground to enforce a contract or collect damages from minor 
for breach of contract. The other party bears the entire risk of dealing with the minor. 
The mentioned has caused a great discourage on investments in training and promot-
ing young artists [9, p. 30]. The minor’s act to disaffirm or void an agreement does 
not have to follow any established form, as typically, written notice of disaffirmance 
basing on the grounds of minor status is sufficient. Other such acts include making 
contracts that are inconsistent with the agreement in question or pleading infancy as a 
defense in an action brought under the contract [9, p. 30–31].

The legislation of the USA contains provisions on ratification of the agreement by 
the minor after reaching the age of majority. Ratification shall not necessarily be com-
pleted in written form. Silence after reaching the age of maturity shall be considered 
to be sufficient ratification of a concluded contract. In addition, in case if the artist 
indicates the intent to continue with the agreement after reaching the age of majority –  
the contract can be also deemed legally ratified [9, p. 31].

The practice of court legalization of contracts, entered into by minor performers is 
also known in the United Kingdom. The courts may decide that a contract is void, but 
will not correct a “bad bargain”, nevertheless they may well look at undue restrictive 
terms and influence. For instance, if a minor wishing to get into the show business 
signed a long-term agreement, the provisions of which could later be interpreted as 
going against common sense, then that contract could be voidable. United Kingdom 
contract law defines “undue influence” as taking place when people in position of trust 
exert influence in their relationship purely to their own interest or to the detriment of 
the person whose trust they hold. This kind of formulation could be said by producers 
to introduce legal uncertainty into the relationship with the young performer, but it 
does, of course, represent a way of protecting the minor [7, p. 26].

The practice of legalization of agreements in the area of entertainment has found 
its widespread also in the USA. For instance, California and Tennessee were the first 
states having created laws aimed to make companies less reluctant to enter into busi-
ness agreements with the artists who are minors, and at the same time, protect the 
earnings of the artists until they turn eighteen [10, p. 55]. The first law in the area of 
protection of minors-performers, has been Coogan’s Law, adopted in California in 1939 
after consideration of Jackie Coogan’s case, child actor, whose mother has spent near-
ly all his earnings [8, p. 433]. After that in 2000 the California legislature amended  



325Актуальні проблеми держави і права

Coogan’s law, with the new act resulting in a number of positive changes in managing 
of minor’s finances [8, p. 437]. A minimum of 15% of the minor’s gross earnings are to 
be set aside in a trust monitored by the court; the child is entitled to his own represen-
tation in the court proceedings; and since seeking court approval is mandatory all child 
starts will be covered by the new amendment [8, p. 437].

Tennesse’s law is called the Tennessee Protection of Minor Performers Act, which 
comes from the Tennessee Code Annotated Books under Title 50, permits a minor art-
ist to contract with an individual or company and be bound to the agreement. The law, 
however, requires the contract to be approved by the judge, who will then regularly 
monitor the effects of the agreement on the career of the minor. It also requires that 
contracts created under this law provide a creation of trust account, which holds a min-
imum of 15% of the earnings of the minor until he or she turns eighteen [10, p. 55]. 
Similarly, at present moment, in the State of California the trust withholding require-
ment is 25% [10, p. 55].

In comparison with the above, the State of New York has provided a statutory meth-
od of ensuring that the contracts in the area of entertainment cannot be void on the 
grounds of infancy. Record contracts as well as agreements for managerial and agency 
services are subject for court review and approval. There are three basic requirements 
taken into account by the court:

– the contract must be fair to the minor;
– the term may not extend beyond statutory limits;
– the minor’s parents or guardians must consent.
A contract with a minor can not be approved by the court if its term, including 

any extension by option or otherwise, extends beyond three years from the date of the 
agreement. However, if the court finds that the minor is represented by qualified at-
torney experienced in entertainment law and practice, it may approve a term as long as 
seven years. Provisions other than contract term (for example, depositing and holding 
earnings in a trust account for the benefit of the minor) may be approved by the court 
if they are found to be reasonable [9, p. 31].

Profound analysis of national and international legislation regarding the legal  
capacity of minor performers can give us grounds to conclude on the following:

1. International treaties and EU Directives in particular on protection of minor per-
formers lay down general rules of employing minor entertainers in the sphere of music 
show business. They can conclude the contracts in the sphere of show business, if such 
contracts do not contradict to the general provisions on children employment, envis-
aged in the international legal acts.

2. While considering the cases on legalization of the contracts, concluded with minors, 
it would be rational if Ukrainian courts take into attention the following criteria: consent 
of the parents or legal representatives of minor entertainer, employment should not prej-
udice minor’s health or education, or interfere with minor’s physical, mental or moral  
development and the fairness of the provision of the contract for the minor in a whole.

3. French and the USA’s practice on keeping part of the minor’s income in trust 
can be considered by Ukrainian national legislator, which will help to bring Ukrainian 
legislation in line with the European and other international standards. We think that 
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the Ukrainian legislation shall be subject to amendments. In particular, paragraphs  
1 and 2 of Article 39 of the Law of Ukraine “On Copyright and Related Rights” should 
be amended as follows:

“25% of the reward, due to be paid to the minor under 14 years old shall be put in 
the bank deposit, opened in the bank in the name of such minor, by minor’s parents or 
legal representatives. The minor’s parents or other legal representatives are prohibited 
to dispose of the mentioned bank account. The minor will be entitled to use the men-
tioned sum in his/her own discretion after reaching 14 years”.

4. In accordance with the Ukrainian national legislation, when entering into a con-
tract with minor under 14 years old it is necessary to assure that the parents or other 
legal representatives have given consent to such contract. In case of absence of such 
consent, the contract can be further legalized in the court by filing a claim in the name 
of the interested person.

5. In accordance with Ukrainian national legislation, when entering into a contract with 
minor over 14 years old and under 18 years old, it is necessary to assure that the parents or 
other legal representatives have given consent to such contract. In case of absence of such 
consent, the contract can be further deemed invalid in the name of interested persons.
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Summary
Moskalenko K. V. Contracting minors in the sphere of music show business: world experience  

and Ukrainian challenges. – Article.
The article provides general analysis of the legal status of minors engaged in the music show business 

industry. The author investigates international and national legal framework concerning protection of minor 
performers and suggests entering amendments into the Law of Ukraine “On сopyright and related rights”.
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