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Summary

Paseka M. O. Sources criminalistics meaningful information about the face of minor offender and her
use on the stage of pre-trial investigation. — Article.

There is the examined classification of sources of criminalistics of meaningful information of face of
minor offender in the article. It is shown the uses of criminalistics of meaningful information on efficiency
of investigation and opening of crimes, search of persons influence, that he was completed, choosing the
most effective tactical receptions of realization of inquisitional (from criminal investigation) actions and
secret inquisitional (from criminal investigation) actions in time.
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YMOBH ITPABOMIPHOCTI HEOBXIJTHOI OBOPOHH,
ARI XAPAKTEPU3YIOTH IIOCATAHHSA

AxryansHicTs Temu. HeoOxigna obopoHa aK o0cTaBuHA, 110 BUK/IIOYAE 3JOUMHHICTD
JisiHHS, Mae CBOI BJIACTUBOCTI, K1 BiApisHAIOTE ii Bij iHIIIIX TaKMX 00CTAaBUH, IT0 BUKJIIO-
YaI0Th 3J0UMHHICTE AifAHHA. Oco0aMBY yBary moTpiOHO IPUILIUTE 0COOJUBOCTSAM IIHOTO
iHCTUTYTY y 3B 8Ky 3 THM, II[0 He00XigTHA 000pOHA, OyAyUM Hi€i0 IPaBOMiPHOIO, TOJITaE
B CIPWYMHEHHI KO iHIITI# TFOWHI, 1110 B iHITNX BUMIATKAX KBAIi(DiKyeThCA AK 3JI0UMH-
Ha fig. OcobauBoro 3HaueHHs HaOyBa€ MUTAHHSA PO YMOBU IIPABOMipPHOCTI HE0OXigHOI
000poHHU. YMOBaMu IMPaBOMipHOCTI HeoOXigHOI 000pOHU B KPUMiHAIBHO-IIPABOBIii JIiTe-
paTypi IpUHHATO HA3MBATH IiJICTaBy 11 03HAKM HEOOXifHOI 060poHM. Xoua 1Moo IHOTo
IUTAHHA cepeJi I0PUCTiB HeMae eanHol Touku 3opy. Tak, I0.B. Baynin, M.I. Baxxanos,
B.I. BopucoB posruggaoTs guie 03HaKU HeobXigHoi oboponu [1, c. 288-292], B.I. Tka-
YEHKO JJOBOANTD, 1110 HA3UBATHU BJIACTUBOCTI HE00XiJHOI 000POHY YMOBAMY ITPABOMipPHOCTI
HETOYHO [2, ¢. 8]. Ha Haury nymMKy, mig gac po3rJisaay BIaCTHBOCTEHN Ta 0COOJMBOCTEH He-
00xigHO01 000POHY OLJIBII MPABUILHIM € TEPMiH «YMOBM IIPaBOMipHOCTI HeoOXigHOI 060-
poru». [lii, BumHeHi B crani HeoOXimHOI 060POHY, 3a CBOIMM 30BHIIIHIMU O3HAKAMM IIijI-
IaJaioTh Iig o3HaKy 310unny. Tomy, 11100 Taki il 6yau BusHaHI MpaBoMipHUMU, iHAKIIIE
KayKyun — HeoOXiZHOI 000POHOI0, TOBMHHI OyTH moTpuMaHi meBHI ymoBu. [JorpuManus
IIX YMOB 0€00010, SKa 3HAXOAUTHCA B CTaHi HEOOXiTHOI 000POHU, CBIUUTE MPO Te, IO
ii mii BigTIOBiAIOTH HOPMAM IIpaBa, TOOTO € IPaBOMipHUMY. BUX0AaYM 3 TAKUX ITOJI0KEHb,
y Teopii KpUMiHAJIBLHOTO IPaBa BUPOOJIEHO YMOBH IIPABOMIPHOCTI He00XigHOI 000poHH, K1
OLIBIIiCTD YUeHUX PO3IiIAOTh HA ABi rpymu: 1) yMoBU mpaBoMipHOCTI HE00XimHOI 060pO-
HU, AKi XapaKTepu3yTh CYCIiIbHO HeOe3meuHe MOCATaHHA; 2) YMOBY IIPABOMiPHOCTI He-
00ximHOI 000POHM, IKi XapaKTePU3YIOTh 3aXMUCT.

Cryminp po3pob6iaeHHs TeMu. 3arajioM MUTAaHHIM HeoO0XigHol 000pOHU MPUCBIYEHA
BeJIUKA KiJbKiCThb cIlerialbHIX HAYKOBUX AOCTiIKeHb TaKux (paxisimis, sk 10.B. Ba-
yain, B.JI. Bonogapcekuii, JI.B. I'ycap, B.M. [Ipromin, B.O. €neonceruii, 0.0. Kra-
ma, B.H. Kosak, B.®. Kupuuenko, H.A. Orypuos, B.B. Opexos, JI.A. Ocramerko,
M.M. IIame-Osepcebruii, JI.M. Ilizkopuroma, B.I. Trkauemxo, I.C. Tumkesuu,
M.I. fIxy6oBuu Ta inmri. [IpoTe BeIKa KiTbKiCTh MOMUIOK ¥ il cdepi BUKJINKAE HE0O-
XiZHICTD IETANTBHOTO POSTIALY CYJaCHUX MPo0JIeM CYL0BOI IPaKTUKU, AKi BUHUKAIOThH
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IIiJ] yac BCTAHOBJIEHHA YMOB IIpaBoMipHOCTI HeoOxigHOi o6oporu. Ile 3ymoBieHO THM,
110 B YKpaiHi Mae MmicIie cuTyariis, 3a AK01 Hi 3aKOH, Hi iHIITi HOPMATUBHI aKTU He Mic-
TATH BUUEPITHOTO TEPETiKY YMOB, 1110 BUSHAUAIOTH TPABOMipHiCTh HE00XimHOT 060poHM .

Meroro myo0Jikanii € BusHaUeHHSA 1 XapaKTepUCTUKA YMOB IIPaBOMipHOCTi HE00Xiz-
HOI 000POHY IIif Yac 3aCTOCYBAHHI KPUMiHAIbHO-IPABOBUX HOPM B YKpaiHi.

Buknanx ocHoBHOTrO Matepiany. Ik y:Ke 3asHayasocs, 0COOJUBY yBary I uac pos-
IS4y HeoOXigHoi 000pOHM B KPUMiHAIBHOMY IIpaBi YKpainu moTPiOHO IPUALIUTY K-
TAaHHIO YMOB IIPABOMipHOCTI He00XifHOI 000pOHU. Y MOBY IPABOMiPHOCTI — Iie HANOiIbII
3HAUYIIUI aCIIeKT IIi T uac aHaJi3y BCix 00CTaBUH, 1[0 BUKJI0YAIOTh 3JIOUMHHICTD A1 AHHA.
Koau mu posrisagaemMo HeoOXiIHY 000POHY SK 00CTAaBUHY, 1[0 BUKJIIOUAE 3JIOUMHHICTD
ITisHHSA, TO HacaMIepe] aHali3yeMo OCHOBY /Jid BUHUKHEHHS IpaBa Ha HeoO0XimHy 060-
POHY, 00CTAHOBKY, V AKiil 3MilICHIOIOTHCA il 3 HE0OXiJHOI 000POHM, BUMOTH 0 TOCH-
ragHg Ta 1o 3axucty. ToOTo roBOpUMO IPO IeBHi mMpaBuia, mepeadavueHi 3aKOHOM PO
KPUMiHAJIBbHY BifITIOBiJaTBHICTE, JOTPUMAHHSA AKUX € 000B’ A3KOBUM /I BUSHAHHSA He-
00ximHO0i 000poHM TPaBOMipHOIO. Y ce BUIlleHaBeleHe OXOILIIETHCS EAMHNM IIOHATTIM —
YMOBY IIPaBOMipHOCTi HeOOXiHOI 060pOHY.

Kouau #izetbes mpo HeoOXifHY 000OpPOHY, TO HacaMIepen IIOCTAE MUTAHHS 3aXMUCTY
Big Hamany. ToMy yMOBH mpaBOMipHOCTI 060POHY XapaKTepU3yOTh IK MOCATaHHS, TaK
isaxmucr Bix HpOr0. Came UM i MOACHIOETHCSA B TeOPil KPUMiHAJBHOIO IPaBa IO/iI YMOB
IIpaBoMipHOCTi Heo0XigHOI 000pPOHY Ha ABi Ipynu, AKi HAJIEKATH N0 IOCATaHHI I 3aXU-
CTY BiJ IOCATAHHA.

ITo ymoB mpaBoMipHOCTi HE00Xi[HOI 000POHH, AK] XapaKTepPU3yIOTh MOCATAHHSA, Bil-
HOCATBCS CYCIiIbHA He0e3IeUHiCTh, HASABHICTD i JiMCHICTS.

ITepuioto ymosow HeoOxiOHOL 000POHU, AKA XAPAKMEPUIYE NOCAZAHHI, € 11020 CYCNiab-
Ha Hebe3neuHicmyv. BiIcyTHICTD Iiel yMOBM 03HAUAE TAKOMK BiICYTHICTH CTaHy HE0OXiz-
HOi 000poHU. ¥ 3B’A3KY i3 1M OJHUM 3i CIIiPHUX TUTAHb Teopii i MpakTUKYU HeoOXigHOI
000POHH € TPaKTyBAaHHS IOHATTS «CYCILIbHO HeOesIeuHe MOoCcAraHHA». Bix Bigmosigi
HAa IIe MUTAaHHA 3aJ€KUTh, 30KpeMa, BUPIIIeHHS MPOoOJIeMHU PO MOMKJIUBICTH 3aCTOCY-
BaHHA He00XiIHOI 000POHY IPOTH Aifl 0cib HeocyuHUX i MaoaiTHiX. Ha :kanb, Bigmosimi
Ha MUTaHHSA IIPO Te, IO IOTPIOHO PO3YMITH Iij CYCIiIbHO HeOE3IeUHUM MOCATaHHAM,
B YKpaiHCbKOMY 3aKoHOAaBCcTBi HeMae. Hemae BigmoBifi Ha 1e muTaHHA # y po3’ ICHEH-
uax IInenymy Bepxosuoro Cyny Bix 26 kBitaa 2002 p. Ne 1 «IIpo cynoBy mpakTUKY
B cIIpaBax IIpo HeoOXigHy 000poHy» [3]. Ile mpm3BOAUTE 10 HEOMHOZHAUHOTO ITiTXOLY
B CYZIOBi¥l MPAaKTHII IIT0/I0 IOT'0 BUPiIIIeHH.

Ilesaki aBTopu mij cycmisbHO HEOE3TMEUYHUM PO3YMIIOTh 3JIOUMHHE ITOCATAHHSA Ta BBA-
JKaloTh, IO IPaBOMipHA 000POHA Bifl SBHO HE3JOUMHHUX CYCILIbHO HEeOE3MeUHUX il
(mampukan, 3MiiCHEHUX MAaJIOJITHIM ab0 ICUXiYHO XBOPMM) HEJOIyCTUMA I Imifmazae
i 0O3HAKM KpaliHbOoi HeoOximHOCTi [4, . 112; 5 ¢. 48-49]. [Toxi6Hoi moswuii foTpuMy-
eTbes Takok mpodecop M.J. Kopsxancskuit. Xoua BiH i He BBakae, o 3a HeoOXigHOI
000pOHM HAIIA[ IIOBUHEH OYTH 3JI0UMHOM, a IIePeKOHAHMNI, 1110 BiH IOBUHEH Oy TH pPeaJbHO
He0es3meuyHnM — 3aTPOKyBaTH HeOesmeuHuMu Hacaigkamu [6, c. 219]. IIpoTe srigwo 3 6y-
KBAJBHUM TJIYMAueHHAM 3aKOHY IifICTaBO0 Heo0XigHOI 060pOHY € OCATaHHS, 110 IPe-
CTaBJISAE CYCIiIbHY HEOE3IeKy, i He 000B’A3KO0BO 3I0YNHHE., AIKe 3JI0UNHHICTD TiAHHI
03HAUa€ BUHHE BUMHEHHS Iepef0aueHoro 3aKOHOM NP0 KPUMiHAJIBHY BiJNOBiTalIbHICTD
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cycuiapHO HeGesmeuHoro AigHHA. ToMy Take pO3yMiHHA MifcTaBU HEOOXigHOI 000POHU
HEeoOI'DYHTOBAHO 3BY:KY€ caMe IOHATTSA CYCIiJbHO He0esmeuHoro mocAranud [7, c. 36].
Mu moromryeMoch i3 TOBUITIEI0 THX YUEHUX, AKi TOBOPATH MPO 00’€KTUBHY CYCTILIBHY
Hebesnery mocAranus [8, ¢. 201]. Takum unHOM, JJIA TPABUJIBHOTO BUPIIIIeHH IIiei mpo-
OsieMu Heo0XiqHO OYKBAJbHO TPAKTYBATH IOJI0MKEHHA cTaTTi 36 KpuMinanibHOro Komexcy
Yxpainu (zani — KK Ykpaiau) mpo «cycmispHo HeOe3meuHe mocATanHsa» . [Ipu oMy cJrif
maM’TaTH, 110 CyCIijibHA He0e3leKa JiTHHA He PiBHO3HAUHA HOTO 3JI0YMHHOCTI, OCKiJIb-
KU 3JI0YMH XapaKTepU3y€eThCs TEBHOIO CYKYITHICTIO 03HAK, i CYCIIiThHA HeOesmeKa — JIIIe
ofHa 3 HuX. Takuil BUCHOBOK J03BOJIAE BBAXKATHU IIiJICTaBOI0 HEOOXimHOI 000pOHU OY/Ib-
sKe CYCIILIbHO HeOe3IeuHe MoCATaHHA, Y TOMY YHCJIi Te, IKe BUXOAUTD Bil HEOCyIHUX a00
MaJoiTHiX. OueBUAHO, 110 IOCATAHHS, BUNHEHEe ICUXiYHO XBOPOIO JIIOJWHO0, Y I1JI0MY
€ He MEeHIII CYCIILIbHO HeOe3eUHNM, HiK IOCATaHHSI 0CO0U OCYTHOI.

Orke, mocATaHHSA IOBUHHE OYTH 3a CBOIMHU 00 €KTMBHUME O3HAKAMH CYCIiJILHO
He0e3MeYHNM i TPOTUIIPABHUM, IPU IbOMY He 000B’sA3K0BO 3mounHHNM. Ile o3HaUae,
0 HeoOXigHA 000pOHA MOMYCTMMA IIPOTH TAKOTO IIOCATAHHSA, AKe CIPIMOBaHe Ha
3aBIAHHSA iCTOTHOI ITKOAM iHTepecaM Jep:KaBu, CYCIiIbCTBA, 0co0u abo mpaBaM TOTO,
XTO 000POHAETRCA, UM iHIINX Jtojel. [Ipore HifAHHA, AKe He € CYCHiIbHO HeOE3IIeUHNM,
Hi 32 AKKX YMOB He MOJKe IIOPOI:KYBaTH IIpaBa Ha HEOOXigHy 000pOHYy.

IIpoTe Takoro BHCHOBKY HeJOCTATHBO JId BiATIOBi[i Ha MUTAHHA IPO Te, IO CJiJ
PO3yMiTH mmiJ CyCIiIbHOIO HEOE3IEeKO K OCHOBHOI BJIACTUBICTIO IOCATAHHI. ¥ KpH-
MiHAJBHO-IIPABOBiN HAYIlL iCHYe MO3UIlidA, 10 CYyCIiJbHA HeOe3IeKa IOJIATae B TOMY,
0 TIOCATAHHSA 3amofitoe abo MOXKe 3aTOMiATH iCTOTHY HIKOAY MPABOOXOPOHIOBAHUM
inTepecam[9, c. 6]. [Toxi6ry TouKy 30py BucIOBIIOE Takox M. M. Kop:xancskuil, BKasy-
104M, 1[0 HATIA[] TIOBMHEH 3aTPOKyBaT He0e3MeUHNMHU HACHiTKaMu y cepi BaKIMBUX
CYCIIBHUX I[IHHOCTEHN — KUTTSA, 340POB’d, BJIACHOCTI, Iep:KaBHOTO VIPABIiHHSA TOIIO
[10, c. 88]. OueBuzHO, IO CYTh IPEACTABICHOI HO3UINT OIATAE B TOMY, II[0 IPABO Ha
HEoOXiTHY 000pOHY 00MEKYEThCA JIUIe TUMU CUTYalliAMU, KOJU CyCIIiJibHA Hebe3Ie-
Ka IOCATAHHI BUPAKAEThCA B «3HAUHII» IMIKOM1 a00 « TSKKUX» Hacaigkax. [Himi Bueni
HATOJIATAIOTh, IO CYCIiJbHO HEOE3IeUHNM IIOCATAHHAM € JiAHHSA, AKe 3aIl0Ji0€e KO-
Iy ocobi, if 3aKoHHUM i IepKaBHUM iHTepecaM abo CTBOPIOE 3arpo3y CIPUUMHEHHH Ta-
kol mkoxau [11, c. 27]. BisgbIn KOHKPETHO CYTh IUX MOTJIALIB Ha CYCIiJIbHY HeOE3IEeKy
MOCATAHHS BUPAMKAETHCA B TOMY, IO CYCIiIbHO HeOE3MeUHUM IMOTPiOHO BBAMKATH II0-
cAaraHHS, 03HAKM AKOTO BKasaHi B O0yab-akii crarti Ocobnusoi wacturu KK Vkpainu
[12, c. 12]. [lTomo xapaKTePUCTHK Iiel mo3uIlii TOTPiOHO CKasaTu, 0 TaKuii miaxin oyme
JIeIII0 3BYKYBATHU IIPaBO Ha HeOOXigHy 000pOHY, OCKiIbKM He BCi CyCHibHO Hebesmeu-
Hi TisIHHS MOMKYTh BU3HABATHUCA 3JI0UYMHAMHI. AJlJKe IIpaBo Ha HEOOXigHY 000POHY MOXKe
3aCTOCOBYBATHCSA TAKOK MPOTH Aill, AKi 32 CBOEIO MPUPOIOIO € CYCILIHHO HEOe3MeUHN-
MU, OJHAK He 3JIOUMHHUME, TOMY II10 0C00H, AKi iX BUMHUJIN, HE MOKYTh BUCTYIIATU
cy0’eKTaMu 3J0UMHY (HeJOCATHEHHS HUMHU BiKy KPUMiHAJIBHOI BiAmOBigamabHOCTI a60
HeocynHi) [18, c. 253-254]. Takum yuHOM, y TEOPii KPUMiHAJIBLHOTO IIPaBa HA CYy4acHO-
My eTali JoMiHye Mo3uIlid, 110 3a Heo0xiaHoI 000POHY K0JI0 TPABOOXOPOHIOBAHMNX iHTe-
peciB, AKi MOKYTh cTaTy 06’ €KTOM IOCATAHH, € TPAKTUYHO He oOMekeHuM [1, c. 251].
I mpu mboMy CyCIiIbHO HeOe3MeYHNM IOCATAHHAM € He JIHINe 3J0UYMHHe MOCAraHHdg,
a i1 0yIp-sKe iHIle CyCIiIbHO HeOe3eyHe OCATaHH.



506 AxmyaavHi npobienu deprasu i npasa

Y niTeparypi iHoAl IPOMOHYETHCA BU3HABATHU CYCILILHO HEOE3IEUHNM IOCATAHHIM
3a He00XimHOI 000POHM TAKOIK TaKe IOCATaHHA, AKe 3MiCHIOEThCA 0e3/idIbHICTIO 0co0u
[5, c. 66]. Ile TBepAKEHHS CYIEPEUUTh 3MiCTy HOPMU IPO HEOOXimHY 000poHYy it Ges-
Ha y ¢dopMi Hamagy, I0 XapakTepHO AJad HeoOXigHol 000poHM, TOMY HeMAae i caMoro
mpaBa HeoOXimHoi o6oporu. OT:Ke, 060poHa OyZe MaTH Miclie TOJi, KOJIU € IIPOTUIIPABHE
mocATaHHsA, TOOTO Misd, Bif AK0I mOTPiOHO HeraiiHo 00OPOHATHCSH, 3aCTOCOBYIOUN IIPABO
Heo0XximHOi o6oponu. IIpaBo He0OXigHOI 000POHY He [i€ I0/0 3JIOUNHHOL 0e311ATbHOCTI
Ta 3JIOUNHIB, AKi 3AiCHI0IOTECA 3 HeobepeskHOoCcTi. ToMy MU miATPEMYy€EMO aBTOPIB, AKi
3aIIepPeuyIoTh MOKJINBICTD IIpaBa Ha He0OXiIHY 000POHY 3a CYCIIiILHO HeOe3meuHoi 0es-
misaeHOCTI [11, c. 27; 14, c. 232].

OcKinbKY B 3aKOHi TOBOPUTHCSA IIPO 3a100iraHHs a0 TPUIMHEHHS CITPOOY 0cO0M BUM-
HUTH [Jii0, III0 IPEJICTABIAE CYCIiIbHY He0e3IeKy, TO OUeBUIHO, 1110 HAETHCA IPO IIeB-
HY aKTUBHICTH 0co0u. TaKuM YMHOM, CYCIiJIbHO HeOe3IeyHe MocATaHHA, dKe Jae 0cobi
IIPaBo Ha HeoOXigHy 000pPOHY, IOBUHHE BUPAKATICSA B aKTUBHUX AifX ocobu. Y 3B’ d3-
Ky i3 muM BBakaemo 3a joriabHe gonoBHUTH [locranoBy Ilnenymy Bepxosuoro Cyny
Yrpaiau Big 26 kBiTHa 2002 p. Ne 1 «IIpo cynoBy IpakTHKY Y cIpaBax Ipo HEOOXigHy
000pOHY» TYHKTOM, AKWI MiCTUTMME PO3’SICHEHHS TAKOTO XapaKTepy: MmiJ CyCHiJbHO
He0e3IeUHNM IIOCATaHHAM IIOTPiOHO PO3yMiTH aKTHBHI Ail ocobu, CIpsIMOBAHI HA CIIPH-
YMHEeHHA IITKOIY IIpaBaM Ta iHTepecaM 0cobu, CyCHiIbHUM a0o Aep:KaBHUM iHTepecam
YKpaiHu, 1110 0XOPOHAETHCA 3aKOHOM IIPO KPUMiHAJIBbHY BiIIOBIIATbHICTD, HE3AJIEKHO
Big HAABHOCTI B UX AiAX yCiX cy0 €KTUBHUX 03HAK 3JIOUKHY.

Orixe, mif CYCIiNIbHO HEOE3IEUHNM IIOCATaHHAM, ITepeadaueHnM yacTuHOo 1 cTaTTi
36 KK Vrpainu, noTpibHO posymiTu 6yab-aKi Aii mopunu, 6e3mocepeJHBO CIIPAMOBaHi
Ha 3amMO0/IigHHA IITKOAY IIPAaBOOXOPOHIOBAHUM iHTepecaM 0co0u, AKa 3aXUINAaeThCsd, abo
imImoi ocodu, cycmisibHUM iHTEepecaM abo iHTepecaMm Jep:KaBu.

Hpyzoto ymosor npasomiprocmi neoOxioHoi oboponu € naaguicme. Ilocaranuad mo-
BUHHO OyTH HaSBHUM, TOOTO BiZOyBaTHCS B MEXKAax MEBHOTo yacy. IlocAraHHs PO3MIOUM-
HAEThCA 3 6e3mocepeHbOI peaabHOol 3arpo3u HOro BUMHEHHS Ta 3aKiHUYEThCA B TOW MO-
MeHT, KOJIM BOHO TTepepBaHe 3aX1UCTOM abo IpUIrHeHe 0co0010, AKa mocdarana. Bitbmricts
VUEHUX Ille B CepeJUHI MUHYJIOTO CTOMITTSA CXUIbHI Oy/IM BBAyKaTH HOCATAHHSA HASBHUM
y IBOX BHUIIAAKaX: IO-IIepIlle, IOCATAHHS BiKe I0YaIocsd, Io-Apyre, icHye Oe3mocepenns
3arposa, peaisallia gKoi HACTIIPKU OYEBUHA, 1[0 HEIPUUHATTSA 3aXO/iB 3aXUCTY CTa-
BUTb ITiJ] 3aTPO3Y IIpaBa i iHTepecH, 110 0XOPOHAIThC 3aKoHOM [15, c. 48; 16, c. 61].

BusHaunTu mouaTox mocAraHusg Jerko. TyT Tpeba BUXOAUTH i3 CyCIiIbHO Hebe3meu-
HOI i, 110 BixbyBaeThesa. HabaraTo cKIagHIIINM € INTAHHSA BCTAHOBJIEHHS 0e3110cepe/ -
HBOI 3aTpo3u mocAranus. J[[Jd 115010 HeoOxiaHo 3’ AcyBaTu, uu AiticHo Oysa 3arposa BUU-
HeHH [ii, AKa MaJja Big0yTucs, i uu 6yJia BoHA HeBiABOPOTHO HebeameuHo. Heobxigmo
TIPaBUJILHO OI[iHUTH IICUXiUHY 3arpo3y, 10 mepeaye (GismuHOMY IOCATAHHIO: IU JiCHO
BOHA € HE0Ee3MeYHOI0 JJIA MKUTTI Ta 3J0POB’A 0co0H, IO 3axXuUINagaca, ado JJId TpeTix
oci0 B ysBi 0co0m, KA BXKUJIA 3aXO0/IU 3aXUCTY.

[MuranusA 11e HaA3BUYANHO CKJIA[HE I Y KOXKHOMY OKPEeMOMY BUIIAQAKY Ma€ BUPIITyBa-
THUCS 3aJIEIKHO BiJ JaKTUIHUX 00cTaBUH cripaBu. [IJ1d crigumx i cyaiB B OCHOBY BCTAHOB-
JIEHHS CTaHy He0e3NeKu IJisd JIOAWHY, AKa 3aXuIaiacd, MaloTh OyTH IIOKJIa/ieHi HacaM-



AxmyanvHi npobaemu depicasu i npasa 507

nepen cy0’ekTuBHI KpuTepii. Ile osHauae, 1110 B MOMEHT Hamagy 0coda, SKa 3axXuInaiacs,
He JIMIIIe Ilepeadauaia HEeMAHYYiCTh 3a0iTHHSA ilf IITKOAH, a i YCBiZoMII0BaIa HeoOXiAHiCTh
IPUHHATTS 3aXUCHUX Jiif, 2K 10 BUMYIIIEHOTO HaHeCeHHA IOMIKOKeHb HATIA[AI0uoMYy.

Cy0’eKTUBHE YABJIEHHS 0COOM PO MTOYATOK Mai0yTHLOI 3arpo3u Ma€e I'PYHTYBATHUCS
Ha (paKTUYHiN 00CTaHOBIII KOHKpeTHOro Bumaaky. Ilig uac onminky He0e3meuHOro CTaHy
ocobu, siKa 060poHANIaCcsHd, TOTPIOHO BPaX0OBYBaTH, 110 3arpo3a MOTJIA MEPEeUTH B MOCH-
TaHHS HeTalHO Ta B IIbOMY MiCIIi.

Tlocaranusa He mepecrae OyTH HAABHUM, AKIIO BOHO JIWINE TPUIWHEHE U Y KOKHY
XBUJIMAHY MOJKe PO3IIOUATHCA 3HOBY. 3aXUCT JOMYCKAETHCA JUIIE B MeKax I[bOT0 Yacy.

Sk sasmauus Ilnenym BepxoBroro Cyny Ykpainu B uactuHi 2 myHKTy 2 [locTranoBu
Bixg 26 kBiTHA 2002 p. No 1 «IIpo cymoBY mMpaKkTUKY y clipaBax Ipo HeoOXiAHY 000pOHY»,
cTaH HeoOXimTHOI 000POHNM BUHUKAE He JIUIIE B MOMEHT CYCIiJIbHO HeOe3IeuHOro moCs-
raHHdA, a i y pasi cTBOpeHHA peajbHOI 3arpos3u 3amoiauud mKoxu. I1ig uac 3’ acyBaH-
HA HAABHOCTI TaKOi 3arpo3u HEOOXiTHO BpaxOBYBATH IOBEAIHKY HAaJHUKA, 30KpeMa
CIPSAMOBAHICTh YMUCIY, iHTEeHCHBHICTD 1 XapaKTep Horo Aiii, 1110 [af0Th 0001, AKa 3aXH-
IIAETHCSA, MiICTABU CIPUIMATH 3aIrPO3y AK peastbHy [3].

Cran HeoOXigHOI 000POHH B UaCi XapaKTePU3YETHCA He JIUIIIEe TIOYaTKOBUM, a i KiHIle-
BMM MOMEHTOM mocsAraHHA. [locAraHHA BBAIKAETHCA 3aKiHUEHNM Y BUTIAJKAX, KO BOHO
mepepBaHe 000010, SKa 3aXUINAETHCA, 00 KOJU BOHO IPUINHEHE 0C000I0, KA MOCATAE.

I3 mpunuHEHHAM CyCcHinbHO HEOE3TIEUHOTO MOCATAHHSA 3BHUKAE TAKOK IIPABO HA He-
00xigHy 06opony. Ocoba, AKa HaHeC]a MOIIKO/KeHHA HAaJHUKOBI BiKe IicJIA 3aKiH-
YeHHS IOCATAHHHA, IPUTATAETHCA N0 KPUMiHAIBHOI BiAMOBiZAIbHOCTI AK 3a 3JI0YMUH,
BUMHEHUH YMUCHO.

Kinmnesuit MOMEHT TOCATaHHS BU3HAUAETHCA THM, L0 3arpo3a HeOe3MeKu MUHAE
mOBHicTIO I ocrarouHo. OgHAK IpU I[bOMY HE00XiJHO, 100 TaKa CUTyallifd aJeKBaTHO
OILIiHIOBAJIACA THM, XTO 3[ilicHIOE HeoOXigHy o00poHy. BiH moBMHEH yCBimomIoBaTH,
IO TOCATaHHA AificHO 3aKiHueHe. TaKkMM YWMHOM, MOMEHT 3aKiHUEHHS MOCATAHHA Ma€
OyTu ABHUM, 3PO3YMLINM I 0c00M, AKA 3a3HaJIa MocATaHHA. [Ipu mboMy CJIif 3BasKaTH
Ha ICUXiYHWH CTaH TOTO, XTO 3a3HAB HATaAy, He 3aBMKIU 3[aTHOTO BHACJIJOK CTpPECY
aJIeKBaTHO OI[iHIOBATHU CUTYAIIil0.

IToxmo poro myHKT 3 muToBaHOi mocTanoBu [lmenymy Bepxosroro Cyny Harosomye:
«CycminpHo Hebe3mmeuHe MOCATaHHS Ha 3aKOHHI IIpaBa, iHTepecH, JKUTTA i 3M0pOB’ 4 JIio-
IVHU, CYCILJIbHI iHTepeCH Yu iHTepecHu IeprKaBU MOKe BUKJIMKATU B 0c00M, AKa 3aXu-
II[a€ThCS, CUJIbHE IYIIeBHEe XBUIIOBAHHA. SIKIIO B TAKOMY CTaHi BOHA HE MOIJIA OIiHIO-
BaTH BiIIOBiTHICTH 3amOAifHOI HEIO ITKOAW He6e3IMeuHOCTi MocATaHH UM 00CTAHOBII
3aXMCTY, ii Aii corif posiiHoBaTH K HeOOXigHY 000poHY» [3, ¢. 25].

Ilixg wac BUpiImeHHA MUTAHHA PO BYACHICTH 3aCTOCOBAHOI 000POHM MOTPiOHO BU-
XOQUTHU 3 TOTO, IO AJSI 0Cco0M, sKa 000POHAETHCSH, 3a 00CTABUMHAMY ITOBUHHO OyTH
OUeBUIHUM, IIT0 B 3aCTOCYBAHHI 3aXO[iB 3aXMUCTy Bifmana HeoOXimHicTh. AKIO Take
IepeKoHaHHs 0YJIO BiICyTHE, i TOI, XTO 3aXUINABCHA, JOMYCTUB MIOMUJIKY I[0Z0 HEOO-
X1THOCTI TPOIOBKYBATH 3aXUCT, TO Tpeba BBaKaTH, IO BiH mepe0yBaB y cTaHi He0OXiz-
Hoi oboponu. Ilepexis BUKOPUCTAHUX IIiJ Yac Hamaay 3HapALb a00 iHIIUX IMpeaMeTiB
Bijl HAmaAZAYoro 10 0cO0M, KA 3AXUIAETHCA, HE 3aBKAN CBITUNTD PO 3aKiHUEHHA
MOCATaHHI.
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ITepeguacHa it 3amisHiia 060pOHA He MOJKe PO3TISAATICH K 00CTABUHA, KA BUKJIIO-
yae 3J0UYMHHICTD AifgHHA. BifmoBigaabHicTh 38 HAHECEHY TaKMM UMHOM IITKOAY HACTae
Ha 3arajbpHUX mmifcTaBax. ToMy IIPOTH IiATOTOBIIOBAHOTO ab0 YABHOTO MOCATAHHA He-
o0ximHa 060poHa He fomycTuMa. BesyMoBHO, 3a TaKMX 00CTaBUH MOKHA BKUBATH HE00-
XigHi 3amo0ikHi 3axoau, AKi OyAyTh IPUBE/EH] B [if0, KOJIH IOCATAHHS POSIOUHETHCS.

II]e 00Hi€10 8N AUBOW YMOBOIW NPABOMIPHOCTI He00XiOHOT 000POHU € PeallbHicmb No-
csazanng. He Bei BueHi IOropKyoThCA 3 HEOOX1[HICTIO BUALIEHH ITi€l 03HAK Y IIOCATAHHS
(H.O. Oypmauos, ¥.®. Kupuuenko, I.I. Cayupkuii). He Bigo6paskeHna 1A ymMoBa IpaBo-
MipHOCTI TOCATaHHA ¥ cepe] « yMOB IIPABOMipPHOCTI aKTy Heo0XifHOI 060POHM» , aHAITI-
soBanux H.H. ITame-Osepcorum [7, c. 30—55], a Tak0sK He pO3TISAaeThCs cepel 00’ eK-
TUBHUX O3HAK CYCIIiJIbHO HeGesmeunoro mocaranusa 10.B. Bayninuwm [14, c¢. 232-237].
[Tosurisa IpUXUILHUKIB Iiel TOUKM 30py I'PYHTYETHCA Ha MOJIOMKEHHI, IO SKII0 IOCH-
TaHHsA € CYCIILIbHO HeOe3MeUHNM i HaABHIM, TO BOHO TUM CAaMUM € peajbHuM [12, c. 18].
IliticHO, AKIIO CycIibHO HeOe3IeuHe MOCATaHHA € HaABHUM, TO BOHO He MOKe He iCHy-
BaTH B peasbHOCTi. [IpoTe 03HAKM HASIBHOCTI HEJOCTATHRO /IS PO3MEKYBAHHSI HE0OXis-
Hoi Ta yaBHOI o0oponu. Koau mocsaranusd HacpaBii HeMae, a ocoba, AKa 3aXUIAETHCA,
IIOMUJIKOBO BBasKae, 1110 BOHO Bil0yBAETHCA, Ma€ MicIie ysIBHAa 000pPOHA.

HeonrosnauHO BUPIMTy€ETHCA e MUTAHHSA 1 ¥ CyYacHIN HAYIi KPUMiHAJIBHOTO IIPaBa
Yxpaiau. Tak, ogui BUeHi, HA3MBaIOUX YMOBOIO IIPABOMIPHOCTI CYCIILIbHO HEOE3IIEUHOTO
IIOCATAHHSA HOT0 PeasibHiCTh, BKJIUYAIOTH 0 Hei MOMEHT IIOYaTKY 1 3aKiHUEHHSA IOCH-
rauusg (To0To foro HaABHiCTE) [8, ¢. 203—204]. [u1mi Bueni, anaxisyounu yaBHY 000pOHY,
He BKa3yTh Ha TaKy 000B’A3KOBY BJIACTUBICTb MOCATAHHS, AK HOT0 peabHiCTh i mps-
MU 3B’ A30K [IUX TOHATH B iHCTUTYTI Heob6XixHo1 oboponu [17, c. 167]. Haperni, Tpersa
rpyma BUEHHX HAIOJATaE HAa TOMY, 1[0 IOCATAHHSA IOBUHHE OyTH HApiBHI 3 HAsABHICTIO
Ta peaJbHUM, TOOTO iCHYBaTH 060’ €KTUBHO, Y peabHill IiliCHOCTI, a He JIUIIe B ysBi TOrO,
XTO 3axminaerned [6, c. 221; 18, c. 25]. HeobxingHo BiggnaumTu, 1o B vactusi 1 craTTi
37 KK Vkpaiuu mig ysaBHOI0 000pOHOI0 PO3yMitoThed Ail, K1 OB’ sA3aHi 3i CIpUYMHEH-
HAM IIKOJY 3a TaKUX 00CTaBWH, KOJIYM PEAJBHOTO CYCIiIbHO HEeOe3IeUHOT0 IOCATaHH
He OyJ0. I3 mboOro mocTae, IO YMOBA PeabHOCTI MOCATAHHA 3HANIIIA 3aK0OHOIABYE 3a-
Kpimnennsa B KpuminaabaoMmy Kojekel Yrpainm.

Bucuosku. Takum umHOM, yMOBaMM IIPABOMipHOCTI HeOOXimHOI 060pOHM, IO Xa-
PaKTepu3yIOTh MOCATAHHSA, € CYCIIibHA He0esmeKa, HadBHICTb 1 peasbHICTh OCATaHHA.
HasBricTs y 3aK0HOJABCTBI YKpainy MeBHUX YMOB IIPAaBOMipHOCTI Heo0XigHOI 060poHH,
AKi BUCYBAIOTHCA JI0 MMOCATAHHSA, 03HAUAE, ITI0 0c00a, HA AKY 3IiHICHIOETHCS MOCATAHHSA,
3HAXOAUTHCS B cTaHi HeoOximHoi o0oporu. IIpore MbOT0 HEJOCTATHLO AJIA BUSHAHHS [ilf,
BUMHEHHNX y CTaHi HeobXimHol o0oponu, 3akoHHUMHU. OCKiIBKHU 41 TOrO, 1106 HeoOXis-
Ha 000pOHA MTOBHICTIO BiAITIOBijajia BUMOTaM 3aKOHY ITPO KPUMiHAJIBHY BiTIOBiJaJbHICTS,
IOBMHHI OyTH JOTPUMAaHI i yMOBH IpaBoMipHocTi 3axucty. OTiKe, 3aBHaHHA 0c00i, AKa
mmocsArae, MIKOAU caMo 1o coDi Ife He TOBOPHUTH PO MPaBOMIipHICTD Iboro mifHHA. 111006
3aBJAHHSA TAKOI ITKOM OYJI0 IIPaBOMipHUM, IOMY ITOBUHHA TIepeyBaTH HU3KA YMOB, IKi
B Teopii KpuMiHAJIBHOTO TPaBa HA3WBAIOTHCA YMOBAMMU ITPABOMiPHOCTI He00Xi[HOI 000POHI.
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