322 AxmyaavHi npobienu deprasu i npasa

Summary

Baronin D. B. Methodological basis to determine the content of the legal status of the court. — Article.

This article analyzes scientific approaches to determining the general concept of legal status and its
separate species — the legal status of the court.
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0.1. Tybosux

PO3BHTOK BITHOBHOT'O ITIPABOCY /15T
B MI;KHAPOJHOMY 3AKOHOJABCTBI

Komnmeniris BigHOBHOr0 mpaBocyansa HaOyJa 3a OCTAHHI AeCATUIITTA MiKHAPOLHOTO
3HAUEHHS, TOMY 0yJIO 3IifiCHeHO HU3KY KPOKIB y HAIIPAMIi 110T0 3aIIPOBa»KeHHA AK y €B-
poIIi, Tak i 3araJoM y cBiTi.

[IpoGmeMy PO3BUTKY aJIbTEPHATHBHOTO TIPABOCYAAA MOCHiI:KyBaso 6arato BiTdm-
BHAHUX 1 3apyOiskHuX yueHux. Cepelq BiTUMBHAHUX [OCHITHMKIB HasBeMO TaKuUX,
ax [LA. Boiitiok, A.O. T'oposa, T.A. Jlenucosa, B.B. 3emusanceka, I.I. Emenbamosa,
B.Jl. KareBcrka, 0.B. KoBanenko. Cepe/ 3aKOpAOHHIX HAYKOBIIiB BiJIHOBHE IIPABOCYI-
I mocaimiysanu 1. Aiprcen, II. Ban Hecc, [I»x. Bpeiityeiit, 1. Bamiok, B. Boc, I'. 3ep,
P. Koarc, JI. Koprososa, H. Kpicri, . Maepc.

Mera [ocCTif:KeHHS IOJATAaE B TOMY, II00 Ha OCHOBI IPOBEIEHOr0 BCEOIUYHOTO KOM-
IJIEKCHOTO aHAaJi3y ¥ ysaraJbHEeHHA MisKHAPOLHOTO IIPABOBOT'O PETYIIOBAHHSA POSKPUTHU
MOHATTA Ta CYTHICTHb BiTHOBHOT'O MPABOCY[AA, MPOAHAII3yBATH MiKHAPOJHO-IIPABOBI
aktu OOH i Pagu €Bpomu, SKi 3aKPIIIIOIOTS OCHOBY BiTHOBHOTO IIPABOCYAIA.

BigHoBHE mpaBocyaasa B Takid hopMi, SK BOHO iCHYE CHOTOIHI, 3apPOAMIOCT B cepe-
muHi 70-x pp. XX cT. AK PyX 3a 3MiHY HOIVIAIB HA 3JI0YMH i mokapanud. [ligxin, 1o
JIEXKUTD Y 10TO OCHOBIi, OPi€HTOBAHMI HA HAJAHHI MOXKJIMBOCTI CTOPOHAM KOH(JIIKTY Ta
CYCIILIBCTBY B I[IIOMY CAMUM BIIOPATHCS 3 HACTITKAMU 3JI0YNHY.

OpHe 3 HAHNIEPIIKX 1 IITMPOKO BU3HAHNX BU3HAUEHb BiJHOBHOI'O IPABOCY I 0YJIO 3a-
mponoHoBaHno T. Mapiasiom, AKui HAroJI0ITyBaB: « BimrHoBHE mpaBocyans (restorative
justice) — 1e mporec, BiATIOBiTHO 10 AKOTO BCi CTOPOHM — YYACHUKY KOHKPETHOT'O IIPaBO-
TIOPYIIEHHA — 3yCTPiUarOThCA AJIA KOJEKTUBHOTO BUPIIIEHHA MUTAHHS TIPO T€, 1[0 POOU-
THU 3 HACJIiJKaMU IIPABOIIOPYIIIEHHS Ta iX BILIMBOM Ha MaiOyTHE» [1].

OcHOBU BifHOBHOTO TPABOCY A 3aKPilieHo B MiskHapogHOo-TpaBoBux aktax OOH Ta
Pagu €Bpomnu. Bouu nopisiamThed Ha ABi ocHOBHI rpynu: a) mpaBoBi aktu OOH i Pagu
€Bponu, AKi MicTATh 3arajbHi HOPMH IIOLO BiTHOBHOI'O MPaBOCYAAsA; 0) IPaBOBi akTH
OOH i Pagu €Bpomnu, gKi MicTATH clemiaJbHi HOPMH IOJ0 BiZHOBHOTO IPABOCYAIS.
MixHAPOZHO-IIPABOBi aKTH, AKi MiCTATH 3arajbHi HOPMU IIIOAO0 BiJHOBHOT'O IIPABOCY/-
I, BaKPiILTIOI0Th peKOMeH IaIlito a6o 000B’ A30K JJId JepsKaB BIIPOBA/PKYBATH MOTO B Ha-
IiOHAIBHUY KPUMiHAJIBLHUH IIpOIIEC.

OcobstuBy yBary B MikHapogHO-nipaBoBux akTax OOH, aki micTATh 3arajbHi HOp-
MU I[0/I0 BiTHOBHOTO ITPABOCY//I, IIPUCBAYEHO IIPABy HA 3aCTOCYBAHHS aJbTePHATUBU
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B CYZIOBOMY IIPOBA/I;KEHHi, IIOCEPETHUIITBY, TpuMupeHHI0. Take mpaBo 14 ocobu mpe-
cTaBJieHe 0[HOYACHO AK 000B’ A30K nep:kaB-yuacHuib OOH 3akpinuTu i peasisyBaTu i10ro
B HAIliOHAJIFHOMY 3aKOHOJABCTBI.

Ilepium MizKHAPOTHUM HOPMATUBHO-IIPABOBUM aKTOM, IKUH MiCTUTB 3araibHi HOpMU
III0/I0 BiTHOBHOT'O IIPABOCY A4 (X04a (haK TUYHO BOHU OITOCEPETKOBAHO CTOCYIOTHCA BiTHOB-
HOT'O TIPABOCYA/IfA), MOKHA BBasKaTH 3arajbHy AeKJapaliio mIpaB JIOAUHN, 3aTBEPIKEHY
Tenepasbuoio Acambmeero OOH 10 rpyausa 1948 p. [2, ¢. 12-32]. Oxnak 3 80-x pp. XX cr.
0yJI0 IPUIHATO HU3KY MiKHAPOAHUX JOKYMEHTIB, SKi TaK UM iHaKIIIe TOB’ A3aHi i3 3acTo-
CYBaHHSM aJIbTePHATUBHOTO IIPABOCYIAd B KPUMiHAJIbHUX clIpaBax. Cepes HUX Ha3BeMO
Taki, Ak Kapakacbka nexnapanisa, npuiitnara Kourpecom OOH i3 mpodiakTury 310unH-
HOCTI I MOBOPKeHHSA 3 IIPABOMOPYIIHUKAMU Ta cxBajieHa ['enepanbuoio Acambieero OOH
y ii pesosrorii Ne 5/171 Bix 15 rpyzua 1980 p. [3], [eknapariis oCHOBHUX NPUHITUIIB
IIPaBOCYAA JJId KePTB 3JI0YNHIB Ta 3JI0BXKUBAHHSA BJIAJI0I0, 3aTBepIKeHa ['eHepaIbHO0
Acambueero OOH 29 nmucromaga 1985 p., Minimansui crargapTai mpasmita OOH, 1110 cTo-
CYIOThCSA BifiTpaB/IeHHS IPABOCYALS IMOA0 HEIMOBHONITHIX, 3aTBepm:KeHi I'eHepaIbHOIO
Acambeero OOH 29 nucromama 1985 p. («Ilekincwki mpaBuinar) [4], KepiBui npunmumnm,
II[0 CTOCYIOThCS POJIi 0cib, AKi 3HifICHIOIOTE CYIOBe IepecaifyBaHHs, IPUIHATI IIOCTHM
Konrpecom OOH i3 mpodilaKTHKY 3JI0YMHHOCTI Ta MOBOJKEHHA 3 IIPABOIOPYITHUKA-
mu 7 BepecHsa 1990 p., MinimansHi craggaptai npasuia OOH y BigHOIIEHH] 3ax0/iB, He
II0B’I3aHUX i3 TIOPEMHUM yB SI3HEHHAM, 3aTBepIsKeHi pesosmoiicio 'emepanapHol Aca-
0161 OOH Ne 45/110 14 rpynasa 1990 p. («Tokificbki mpaBuia») [5], Pekomernparii momo
Mi’KHAPOJTHOTO CIIiBPOOITHUIITBA B rasy3i 3am0o0iraHHsA 3JI0YMHHOCTI T4 KPUMiHAIBHOTO
IPaBOCYANA B KOHTEKCTI PO3BUTKY, 3aTBepKeHi pesoroimicio 'emepanbroi Acamouei
OOH Ne 45/107 14 rpyzusa 1990 p., Pesomromia Ne 1998/23, sareepasxkena Kowmicieto
31podiTaK THKY 3I0YNHHOCTI B KpuMiHaasHOoMY Iporeci Ekonomiunoi Ta Comiansaoi Pagu
OOH 28 jumasa 1998 p. Ta inmri. BigmosigHo 10 ux MpaBOBUX aKTiB BiJHOBHE IPaBOCY/-
I Ma€ POBTJIANATICE IK eJIEMEHT KPUMiHAJIBHOTO CYIOUMHCTBA, Oy TH C1I0c000M ITpodia-
KTUKHU 3JIOYAHHOCTI Ta HEJOMYIIEHHA IOLAJIBIIOr0 BUNHEHHS 3JI0UYNHIB, CIPIMOBYBATH
CBOIO JIif0 Ha BifIMKOAYBAHHS IITKOAM, 3aBJAHOI 3JI0UMHOM, i MaKCUMAaJbHe BiTHOBJIEHHS
cTaHy (MaTepiaJabHOTO, ICHX0JIOTIUYHOr0), III0 iCHYBAaB [0 10r0 BUMHEHH.

MixxHapoaHO-IPaBOBi aKTH, AKi MiCTATH cIeliaabHI HOPMHU IIOZO BiIHOBHOTO IIpa-
BOCY/I/Is, MAIOTh NyiKe BasKJIuBe 3HaueHHS. Ha choromni B OisbimocTti Kpain €Bponu ix
IIOJIOXKEHHS, 30KpeMa IIpo MegiaIliro, SK iHCTPYMEHT BiTHOBHOTO IiJX0y 3HAMIILIN CBOE
MicITe B MPaKTHUIl POOOTY 3 KPUMiHAJIbHUMY CUTYAIliAMU, OCKIIbKY MAlOTh 3aK0HOLAB-
Yy DiATPUMKY Ha HaI[iOHAJbHOMY PiBHi.

¥ 1999 p. Paga €sponu yxBanuia Pexomerngario Ne R19/99 momo menianii B Kpumi-
HAJbHUX CIIPaBax JJId JOIOMOIM Jep:KaBaM-YUaCHUIAM OPTaHisallii Ta IOoJaJIbIIoro pos-
BUTKY Megiarii [6, c. 443—447]. fIkomora mIupiiie, neTani3youn TeKCT i€l peKkoMeHaaIrii,
Pagma €Bponu pekoMeHIYe ypAmaM Iep:KaB-yUaCHUIlL POSTIAHYTHU IIPUHITANN, 3a3HAUEH1
B IOJATKY 10 IOKYMEHTA, I1iJ] 4ac pO3POOKHM INTAHb, II0B’ I3aHIX i3 Me/iaIlicio B KPUMiHAJIb-
HUX crpaBax. [ledki mociimKeHHd moKasanu, mo Pekomengamia Ne R19/99 momo memiarii
B KPUMiHAJBHUX CIIPaBax MOBMHHA iCTOTHO BILIMHYTH HA JeP:KaB-YUACHUIS 1, BiAIOBIHO,
copmyBaTy pisHi MUIAXY iHINIIOBAaHHA BifIHOBHOTO IPABOCY/A Ta CIPUAHHS HOTO IIPO-
rpamaMm y kpainax IlenrpanpHoi Ta CxigHol €Bponu, 30KpeMa 3 60Ky OKPeMUX TPOMAIAH
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i Hemep:KaBHUX opraHisarmiit. MoKHa CTBEPIKYBaTHU, IO I PEKOMeHZIAIid Maja Oiib-
ITUH BIUIMB HA PO3BUTOK Meiallii MisK MOTEPILIMMU Ta MIPaBOMOPYINHUKAaMu B CXigHii,
aHi’k v 3axinHiit €Bpomi. ¥ cBoio uepry Pamkose pirmenna Pagu €Bpomeiicbkoro Corosy
«IIpo moI0sKeHHSA KEePTB Y KPUMiHAJIBHOMY CYIOYMHCTBI» , mpuitHaTe 15 6epesusa 2001 p.
[6, c. 447-454], naromomrye Ha He0OXiMHOCTI POSIIUPEHHS chepr 3aCTOCYBAHHS Meiaril
B KpUMiHAJBHUX CIIpaBax Ta 3000B’s3ye BCi gep:kaBu €Bpomelicbkoro Co3y MOIMPIOBa-
TH IOCEPeIHUIITBO B KPUMiHANIBHUX CIpaBax i 3abesmeuyBaTy MPUIHATTSA 0 POSTIIALY
OyIb-AKUX YTOZ MisK JKE€PTBOIO 1 IPABOMOPYIITHUKOM, TOCATHYTUX Y MIPOIECi TOCcepeTH-
IITBA. STiHO i3 UM pillleHHAM AepKaBu-yuacHuii €C Majy 3aKpiluTy MeJialiio B KpH-
MiHAJBHUX CIIPaBaxX y CBOEMY 3aKOHOZABCTBI M0 22 Oepesusa 2006 p. BigmosizHo 10 1mpOT0
Ko:keH wieH €C MOBMHEH IIYKATH ILIAXU CIPUAHHA Meianii B KpUMiHAJIBHUX CIIPaBax
TUX TIPABOIOPYIIEHb, AKI MiJIATal0ThH TAKUM BUIAM 3aXO0[iB, i 3a0e31eUnT BpaXyBaHH
B KPUMiHAJIHHOMY IIPOIIECi KOMKHOI YTOoU MiK $KepTBOIO Ta IIPABOMOPYIITHUKOM, TOCATHY-
Toi B mpoueci mexiamii. Ciix sasmaunTH, 110 3aBAAKK 000B’ I3KOBOMY XapakTepy srajamHe
piIlleHHs € HANOLIBII IOTYKHIM iHCTPYMEHTOM 3alpOBa/KeHHsA BiIHOBHOIO IIPABOCYAIS
B €Bpomi. BoHo cTuMYy TI0BaIO iHiITIaTHBY 3aIIPOBAKEeHHSA IIPOTPaM BiTHOBHOT'O IIPABOCYI-
I B Kpainax [lenTpasbHoi Ta CxigHoi €Bponu, aki mpuennasucs no €C y 2004 p., a Takox
CIIpusIIO #oro po3BuUTKY B Bosrapii Ta Pymywii, axki mpuegnamuca no €Cy 2007 p. lexna-
PyIouM IOJTITHKY €BpomeiicbKol inTerparii, nep:xasu koauiiasoro CPCP, Taki sk Ykpaina
7 MosmoBa, a Tako:K Kpainu Koauiaboi KOrociapii mOBUHHI POSTIIAHYTH 3aX011, HE00XiTHi
IS BTLIEHHSA TaKKuX pimerb. OMHAK IPY I[bOMY iCHY€e IeBHUT PU3HUK 11010 BuMoru OcHOBO-
TIOJTOKHOTO PilTIeHH IPo 000B’ A3K0BE 3aTIPOBA/KeHHS Meiallii B KpIMiHAJIbHUX CIIPaBaX.
Pusuk BKJIIOYaE B cebe MOXKJIMBICT 3aITPOBA/KEHHS 3aKOHOAABCTBA «HA Iarepi» 0e3 Ha-
CTYIIHOI IIOCJIiTOBHOI cTpaTerii po3BUTKY MPAKTUKHU BiIHOBHOTO IIPaBOCY s 200, K BBAIKAE
B. ®ennemiki, 3apoBafKeHHA MOCIINITHO OPraHi30BaHOI IPABOBOI Ta IHCTUTYIIIHOI cucTe-
MU 3aMiCTh po30yJ0BY e(DeKTUBHUX OPraHisaIliiHuX MeX, SKi CIPUATUMYTH e(eKTUBHO-
MY BTLIEHHIO I pPO3BUTKY cucteMu Mepiartii. ToMy nep:kaBu HOBUHHI PO3TJIAHYTH MUTAHHS
He JIKIIIe TTPO 3alpOBa[KeHH Mefialii, a i mpo HeoOXigHiCTh BiAIOBiAHEX pedopM cucTe-
MU KpUMiHAJIBHOTO cymounHcTBa. Pesomonis Exonomiunoi ta Coriansuoi Pagu OOH Bix
24 nmumaa 2002 p. peKOMeH/Iye BCiM Jep:KaBaM Po3po0JIATH Ta BIPOBAIKYBATH IIPOrPaMu
IPUMUPEHHSA B HAaIllOHAIbHE KpuMiHaibHe cynounHeTBo [ 7]. Comiansaa paga OOH y numai
2002 p. yxBauamniaa Pe3oolito Ipo OCHOBHI IPUHIUIIN BUKOPUCTAHHS IIPOrPaM BiJHOBHO-
0 TPABOCYAA B KpUMiHAJIBHUX CIpaBaX. BoHa 3akauKaja Iep:KaB-yIaCcHUIIb OpraHisaltii
JI0 PO3POOKH CTpaTeriii i moJiTHKHM, CIPSIMOBAHOI Ha PO3BUTOK BiJHOBHOI'O IIPABOCYAJA.
3rigHo i3 mi€0 Pe3oJTIIiel0 TPorpaMy BiTHOBHOTO ITPABOCY/A MOYKHA BUKOPUCTOBYBATH
Ha Oy/b-AKOMY €Talli CCTeMU KPUMiHAJIBHOTO CYA0UYXHCTBA BiJIOBITHO 0 HAI[iOHAIEHOTO
3axoHomaBcTBa. Corif 3a3HAUMTH, 1110 TPaBOBi akTH Pagu €Bponu € cyTTeBUM i PyHTAM
Ui BIIPOBA/’KEHHSA 1 peryiaMeHTallii BiJHOBHOTO IIPABOCYAA Ta JOIOBHIOIOTD IIEPEBAIKHO
MiKHAPOJHO-TIPABOBi aKTH B ITitt cepi [8].

IaTerparmia Ykpainu y cBiTOBY Ta €éBpOIEHCHKY CIIIIFHOTY BUMATae Bifl HAIIIOIL ep:Ka-
BU aJaITyBaHHA HAI[iOHAJBHOTO 3aKOHOJABCTBA 10 MiKHAPOJHUX CTAHZAPTIB i 3000B’-
a3aib. OCoOJIMBO 1€ CTOCYETHCA KPUMiHAJBHOTO MPOIECY, ueped AKWH 3/IilCHIOEThC
0XOpOHA BaKJIUBUX KOHCTUTYIIFHIX IpaB, cBOOO/ Ta iHTepeciB rpoMaisaH, 3 ypaxyBaH-
HAM peastiif pO3BUTKY YKPaiHCHKOI'O CYCIILIbCTBA.
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Anoranig

Hy6oeux O. 1. Po3BuTOK BifHOBHOTO MPaBOCYAA B MisKHAPOXHOMY 3aKOHOKABCTBi. — CTaTTsa.

CTaTTio NPUCBAYEHO AHAI3Y PO3BUTKY BiHOBHOIO MPABOCYAASA B MiKHAPOZHOMY 3aKOHOZABCTBI.
OcHOBU BiZTHOBHOTO TPaBOCY/Id 3aKpimieHo B MiskHapoaHo-ipaBoBux aktax OOH rta Pagu €spomu. Ocobim-
BY yBary B MixkHapogHO-mpaBoBux akTax OOH, aKi MicTATH 3arajibHI HOPMH IIOZ0 BiJHOBHOTO IIPABOCY A,
MPUCBAYEHO IPaBY HA 3aCTOCYBAHHS aJbTePHATHBU B CYIOBOMY IIPOBA/MKEHH], TOCEPEAHHUIITBY, IPUMUDEH-
uio. Take mpaso 1Jis 0co0u pecTaBIeHe OJHOYACHO AK 0008’ A30K mep:xas-yuacuunb OOH sakpinuTtu B pea-
Ji3yBaTH HOTO B HAIIIOHATBHOMY 3aKOHOABCTBI.

Knwouosi crosa: BigHOBHE mpaBoCcyans, Memiamis, mixkuapoxue mpaso, OOH, Paga €spomu, cucrema
KPUMiHATBLHOTO CYLOUHNHCTBA.

AnHoTanusa

HMy6osux O. H. Pa3puTue aJbTePHATHBHOTO NPABOCYTUSI B MEKIYHAPOXHOM 3aKOHOJATEJIbCTBE. —
Crarbs.

CraThs OCBSINEHA aHAIN3Y PASBUTHS IbTePHATUBHOTO IIPABOCY AU B MEXK/[YHAPOLHOM 3aKOHOIATE b~
crBe. OCHOBBI JIbTEPHATIBHOTO IIPABOCYANA 3aKPEILIEHbI B MeKAyHapoaHo-paBoBbix aktax OOH u Cosera
Esponsl. Oco0eHHOe BHUMAaHKE B MeKIyHAPOAHO-PaBoBeiX akTax OOH, B KOTOPBIX IPUCYTCTBYIOT 00IITe
HOPMBI OTHOCUTEJIBHO aJbTePHATUBHOTO IIPABOCYANSA, Y/eJEHO IPaBy Ha IPUMeHeHUe aJbTePHATHBEI B CY-
Ie0HOM IpoIecce, OCPeJHUIECTBY, IPUMUPEHUIO.

Katoyeasvle cro8a: ambTepHATUBHOE IPABOCYAUe, Meauanus, MexxayHaponnoe mpaso, OOH, Coser Espo-
IbI, CHCTEMA KPIMUHAIBLHOTO CYAOIPOU3BOACTBA.

Summary

Dubovyk O. I. Development of restorative justice in the international law. — Article.

The article is devoted to the analyses of development of restorative justice in the international law. The
restorative justice fundamentals are enshrined in international instruments of the United Nations and the
Council of Europe. Special attention in the United Nations international regulations containing general
provisions on restorative justice is given to the right to use an alternative to court proceedings, mediation,
conciliation. This right for the person is represented both as a duty of the United Nations member-states to
consolidate and implement it in the national law.

Key words: restorative justice, mediation, international law, United Nations, Council of Europe,
criminal justice system.



